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INVESTIGATION OF REGULATORY COMMISSIONS 
AND AGENCIES 


TUESDAY, JUNE 17, 1958 


House or RepresENTATIVES, 
Spectra, CoMMITrrE ON LEGISLATIVE OVERSIGHT OF 
THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in the 
Caucus Room, Old House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Present: Representatives Harris, Flynt, Moss, Wolverton, O’Hara, 
Heselton, and Bennett. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Joseph T. Conolon, subcommittee attorney; Francis X. McLaughlin, 
subcommittee attorney ; Joseph P. O'Hara, subcommittee investigator ; 
and Herman C. Beasley, subcommittee clerk. 

The CuairmMan. Let the committee come to order. 

We have a rather crowded room this morning, and the Chair is 
going to have to ask the cooperation of everyone here during the 
course of the hearing this morning. And I wish to remind you 1 that 
you are guests of the committee and the C ongress here, and I ask you 
to cooperate in maintaining order and the kind of decorum that is 
necessary in a meeting of this kind. 

Miss Paperm: in, you are here subject to the direction and order of 
this committee as you left the committee a week ago today. 

Because of another witness we have here this morning, the Chair 
would ask you to stand aside temporarily, and we will get ‘to you just 
a little later. 

This committee has maintained an open policy welcoming and in- 
viting any person to appear before it regarding any matters affect- 
ing the administration of the agencies under the jurisdiction of this 
committee. As a policy, this statement was made in public hearings 
some several weeks ago. Last week, endeavoring to restate and re- 
mind ourselves and everyone of the duties and res ponsibilities and the 
purposes and objectives of that investigation, the same policy was 
restated. 

On yesterday morning the statement that I made was that the com- 
mittee weleomed anyone who felt they wanted to explain or bring 
to the attention of the committee any matter affecting the investiga- 
tions. 

Yesterday I directed a letter, which was an answer to a letter that 
[ received from Governor Adams, Assistant to the President of the 
United States, on June 12 of last week, in which it was stated, in 
acknowledging the receipt of his letter, which was included in ‘the 
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record yesterday and has been published, that this committee would 
welcome any further information Governor Adams cared to give, 
would welcome his appearance before the committee, and invited him 
to come before the committee to further explain, clarify or present 
any additional information. Simultaneously therewith a request 
‘ame to the committee for Governor Adams to testify before the 
committee this morning at 10 o’clock. 

Governor Adams, we are glad to have you come before the commit- 
tee. 

Let the committee come to order. 

Governor Adams, will you be sworn, please, sir ? 

Do you solemnly swear the testimony you give to this committee 


will be the truth, the whole truth, and nothing but the truth, so help 
you God? 


TESTIMONY OF SHERMAN ADAMS, ASSISTANT TO THE PRESIDENT; 
ACCOMPANIED BY GERALD D. MORGAN, SPECIAL COUNSEL TO 
THE PRESIDENT 


Mr. Apams. I do. 

The Cuamman. Have a seat. 

Mr. Apams. Thank you, sir. 

The Cuarrman. I must say to the cameramen that we have tried 
to be as tolerant as we can. 

The Chair must insist—and that means you, too; that means every- 
one, too—again I repeat that we have an extraordinarily large crowd 
here this morning, and we are going to insist on cooperation that order 
be maintained in order that the business of the committee may 
proceed. 

Again I repeat that some weeks ago this committee announced an 
open policy that anyone who desired or cared to appear before the 
committee on any matter involving the adminstration of the laws of 
the various regulatory agencies under the jurisdiction of the commit- 
tee would be welcomed. Last week I again restated the policy of the 
committee. On yesterday I again stated the action of the committee 
recently on matters under investigation at this time, and restated the 
purposes and objectives of the committee, and again said that anyone 
who desired would be welcome to come before the committee. 

In answer to the letter that I received from Governor Adams on 
June 12 last week, I responded yesterday, acknowledging the receipt 
of it and advising Governor Adams that his letter had been included 
in the record, that we would welcome his appearance before the com- 
mittee, and I invited him to come before the committee for the purpose 
of further clarification or explanation of any matter that he might 
care to bring to the attention of the committee. Almost simultaneous 
thereto a request was received that Governor Adams desired to come 
before the committee this morning at 10 o’clock. His request was 
granted. 

We are glad to have you, Mr. Adams, before the committee this 
morning, recalling the days that you served in the House of Represent- 
atives with us as a colleague for one term, following which you chose 
to run for the chief executive position of your great State, success- 
fully, and served in that very high and important position. 








REGULATORY COMMISSIONS AND AGENCIES 3713 


Governor Adams, I must advise you at the outset that it is the policy 
of the committee to permit the witness to read a statement or present 
a statement that the witness desires, and give the opportunity or privi- 
lege that the full and complete statement be presented without in- 
terruption. 

You will have that privilege this morning. Following the presen- 

tation of the statement, it is the usual procedure then for questions to 
be presented by the counsel of the committee and members of the com- 
mittee, if they desire. 

It is understood that this usual procedure will be followed this 
morning. 

It is also understood that as a voluntary witness coming before the 
committee on any matter under the jur isdiction of the committee in the 
course of this investigation, that you would be subject to any further 
interrogation or request for additional information that might come 
during the course of the investigation. 

It is a fact that we have not concluded and developed the matters 
with reference to some of the items involved this morning in the last 
few days. 

But in that you made your request to come this morning, to at the 
outset clarify from your own position, the facts, we thought that you 
were entitled to recognition. 

Therefore, with this statement, we are glad to welcome you here this 
morning. You have a st: itement, I believe, which you advised me you 
would like to present. 

You may do so at this time. 

Mr. Apams. Mr. Chairman, members of the committee—— 

The CuarrMan. Perhaps at the outset it might be advisable for the 
record to show that you have counsel with you, Mr. Gerald Morgan. 

If you would like, the record will also show you have your wife, 
Mrs. Adams, also here with you. 

Mr. Apams. Thank you. 

Mr. Chairman, as you have correctly stated, I appear here this 
morning at my own request, and voluntarily so. I think perhaps at 
the outset I might give to you, sir, and the members of your committee, 
the reasons that have prompted me to appear here this morning. 

First, | have requested to appear in order to answer fully questions 
ReEpvCINg the propriety of any actions of mine in relation to Bernard 

Goldfine. 

Second, of course, to answer any questions that you may wish to ask 
me in that connection. 

Third, with specific reference to the matters with which the commit- 
tee is concerned, to outline for you—and, Mr. Chairman, I say that I 
believe this is appropriate to your inquiry—to outline what I con- 
sider to be the duties of the assistant to the President and the manner 
3 which those duties under our system should be performed. 

I do appreciate, Mr. Chairman, the opportunity to make my state- 
ment without interruption. I should like to start by attempting to 
answer the third question first, if I may. 

What does the assistant to the President actually do? 

That is a question that has been asked me many times, and it is a 
question which I have found it rather difficult to answer succinctly. 

First and foremost, of course, it is my duty to serve the President 
of the United States, to assist him in every way possible in the duties 
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of his office. But as you gentlemen, I am sure, can appreciate, there is 
a very wide range of duties which I am called upon to perform. 

And it is in the nature of those duties that the assistant to the Pres- 
ident, as I have occupied the office, finds himself day by day, with 
exposures and subject to pressure, may I say of every kind and 
description. 

Now, Mr. Chairman, if I were to go back to the first day when I 
commenced my duties in my present role, and I would analyze the 
requests which have been made of me by Members of this Congress, 
by people within the Executive Department, and by people who rep- 
resent various interests and activities throughout our country, I 
think I could enumerate for you, and I am sure you do not want me 
to do so, a succession of requests whieh have been made which have 
been my daily routine, and part and parcel of my duties. 

In spite of the fact that perhaps I have not altogether succeeded in 
this mission, but I will say emphatically that I have tried, throughout 
my service in the Government of the United States, to treat everyone 
courteously, and to perform any requests which have been made of 
me efficiently and in accordance with the rules which I believe pertain 
to my particular activity. 

I could say, Mr. Chairman, that the majority of these requests have 
come, as you would expect, I surmise, from the Members of the Con- 
gress, 

Let me say I say that in no spirit of criticism at all because it is in 
the nature of the system in which we are engaged together that this 
is so. oe 

There is nothing extraordinarily unique on the part of any member 
of this committee or of the Congress as a whole to represent day by 
day, task by task, the people in our constituencies, and you do that, as 
I have tried to de it, efficiently, conscientiously, and courteously. 

Quite obviously I have tried to differentiate between the requests 
which seemed to me proper and those that seemed to be improper, and 
there are points beyond which quite obviously I thought that neither 
I nor my associates in the staff of the President ought to go, and that 
has quite obviously subjected me and the staff, I might add, to some 
criticism in that regard. 

Nevertheless, Mr. Chairman, let me say emphatically that if there 
were any mistakes made, they were mistakes of judgment and not of 
intent. 

Now what is the extent to which an official in my position should 
go in respect to these activities ? 

Is there any member of this committee who has not made a phone 
call for a constituent ? 

Is there any member of the committee or the Congress—and you 
were kind enough to point out, Mr. Chairman, that I had the privilege 
of serving for one term in the Congress of the United States—who 
has not made an appointment at the request of some individual who 
found himself concerned with some agency or activity in the Govern- 
ment ¢ 

Is there any member of this committee or of the Congress who is 
willing to stand and say that, by virtue of making that appointment 
or making that inquiry, that his vote was affected on any public 
question ? 
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Mr. Chairman, I believe that the President has appointed able 
men to independent agencies of our Government, and I think to say 
that a request or call or an inquiry for information would have the 
result, of influencing the decision of a person who serves on one of 
those Commissions is, I must say, a reflection on his competency and 
character. 

Now let me say, simply for myself, strictly in my own behalf, that 
there is no call of mine, no appointment that I have ever requested 
to be made, or any inquiry that has been made by me, in behalf of 
any inquiry which I have had, regardless of its source, that has ever 
been intended to be made to affect t the decision of any official in the 
Government of the United States. 

Mr. Chairman, on last Thursday, as I recall, I sent you a letter in 
which I intended to try and cover some of the questions before your 
committee for the public in respect to matters which are under your 
investigation. I had hoped that that letter might tend to answer 
most, if not all, of the questions that have heen, publicly posed. I 
regret that that has not been the case, and there have been subse- 
quent questions, and I intend this morning to direct attention to each 
one of them. 

Now I would like to pass to another phase of my testimony, Mr. 
Chairman. 

It is not my purpose to come here this morning and to outline for 
you the success story of a poor immigrant who made a success of his 
enterprise and of himself. Every member of this committee is per- 
fectly familiar with such stories. They know as well as I the con- 
tributions that they have made to American life. 

Although I did not know him then, Bernard Goldfine came to 
Lebanon, N.H., in the early 1930’s, and he acquired, as I recall, two 
mills. I met him for the first time in the early 1940’s. I think I 
was then a member of the New Hampshire Legislature. I was in- 
troduced to him, I might say parenthetically, by the junior Senator 
from New Hampshire, Senator Cotton. I well recall at that time 
the Senator who was my friend and my associate in the legislature, 
his statement, that Mr. Goldfine had made a great contribution to his 
community, was an upright and honest citizen, trustworthy and reli- 
able, and had been the means of keeping employment which otherwise 
that’ community and the surrounding countryside would have lost by 
reason of the fact that the textile industry was moving out of New 
England. 

We had over those years many social contacts. I helped his 
younger son in a problem at one time which he had. I watched his 
progress. I attended his wedding. I sent a gift, which is in their 
home. 

This matter, Mr. Chairman, I hope you will not think irrelevant, 
because I am simply trying to make clear to you and the members 
of your committee, that this relationship which my family has en- 
joyed with theirs is not a casual one, nor one of recent origin. 

On one occasion many years ago, when I believe I was chief execu- 
tive of my State, I attended a meeting which was attended as well by 
several Gov ernors, officials of labor organizations and other prominent 
citizens, in order to discuss together problems that related to New 
England industry and the welfare of the workers of the New England 
community. 
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Now, Mr. Chairman, I come to three specific items on which I 
would like to comment. The first of these has to do with certain hotel 
bills, the testimony as to which has already been adduced before your 
committee. 

I happen to live in a small community of some 1,200 people in up- 
state New Hampshire, when I came to Washington, it was obviously 
a distance between my home and Washington being some 600 miles, 
and particularly when driving, it was an accommodation to me to 
stop overnight on a trip from my home to Washington, and vice 
versa. 

Mr. Goldfine on one occasion said to me— 

If there is any time when you would like to stay in a suite which I have ina 
hotel in Boston, I hope you will occupy it, because it is there, paid for, and I 
would be glad to have you enjoy the accommodations. 

This, I did, Mr. Chairman. Now the question has been raised as 
to the fact that I did not always stay in the same room. That i 
correct ; on the other hand, let me point out to best. of my recollec tion 
I never registered, and I did not know at any time of the account 
which had been rendered by the hotel to Mr. Goldfine until the dis- 
closures were made by your committee. 

Now, as to the change in accommodations it would be impossible 
for me to recall v ividly exactly what passed through my mind at that 
time, but I might say this: That I know of other such arrangements 
which have been made which are flexible in respect to the location of 
accommodations, and it did not occur to me that there had been any 
change in respect to the re that was described to me at the 
outset and which I believed was the fact. 

On yesterday I believe testimony was introduced to show that I 
had stopped on two occasions at a hotel in New York. Mr. Chairman, 
that is the fact. 

On one occasion Mrs. Adams and I were invited to stop at a meeting 
of Mr. Goldfine’s business associates. We had a conference there. 
They asked me to come and join them at dinner and I did so, and, to 
the best of my recollection, was the occasion for that particular in- 
voice. But there again, Mr. Chairman, I was advised that these 
accommodations are subject to an arrangement that Mr. Goldfine has 
at that hotel, and a continuing arrangement. And the other occasion 
when I stopped there, which was simply overnight, was due to the 
fact that I happened to find myself in New York, which I do not 
ordinarily do on my trips from Washington to my home. 

Now, Mr. Chairman, there has been a question raised about a rug. 
Let me direct some attention to that. 

When I came to Washington I rented a house, which is almost 
across the street from where we sit, at 100 C Street. It belonged to 
an official in the employ, as I recall it, of the Central Intelligence 

Agency who was then in London. The condition of the lease was such 
that at any time that he was called back to the United States, I was 
obliged to relinquish the premises, which I subsequently had to do. 
Mrs. Adams found the house in which we now live, for which we pay 
rent, and early in the year 1954 Mr. Goldfine came to visit us and he 
said to me, “You ought to have a rug on that floor which is less 
shabby than the one that you have, and I would like to send you down 
one. I'd like to get you one.” 
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I said to him, “I have no use for a rug of this size.” It is a rather 
large room. 

He said, “All right. Any time that you move from these premises 
or go back to New Hampshire, I will reclaim it.” It is his property. 
He has always considered it such. 

Now, Mr. Chairman, in respect to a coat, questions as to which have 
been raised, let me say this: Mr. Goldfine has alw ays been proud of 
his product. He makes a good product, and he has over the years, to 
my knowledge, made many gifts of fabrics to friends and to public 
officials. 

Let me give you another detail in respect to the manner by which 
he has been de to make a success of his activities. When he com- 
menced, and he has often told me about this, when he commenced to 
make a success of his business, he made it successful by making others 
successful, and there are other fabricators of his product who took 
the goods from the manufactured loom and made into garments, and 
he built that business up for them. 

When the question of this garment came up, I made an inquiry and 
I found out that the cost to his mill was in the vicinity of $69. The 
garment he made up at a local tailor. Now, Mr. Chairman, that was 
not an unusual activity. 

In 1955 Mr. Goldfine made a gift to the 48 Governors and to the Res- 
ident Commissioners, Governors of the Territories. That was not 
unusual, and by no implication would I want this committee to as- 
sume that there was anything irregular about that at all. I happen 
to have the acknowledgments here from the various Governors at that 
time, but I simply mention it to show that not only was he generous 
in that respect with his product to public officials, but I am sure to 
many Members of this Congress. 

Over the years, Mr. C hairman, our families have exchanged a num- 
ber of gifts. I suppose that in the relationship between families, the 
committee would not expect that I detail all of those items necessarily. 
I assume that the coat was given to me in the same spirit that I once 
gave him a gold watch, and at another time that Mr. Adams painted 
a picture which they have in their home. Some of the decorations 
include a silver dish, but I doubt if the committee would want me to 
go into the details of that. Those exchanges were between friends 
and between the families. 

Now, Mr. Chairman, you are concerned, and I think correctly so, 
as to how such a friendship could affect the conduct of myself, an 
official, Assistant to the President, in his relations with men within the 
Government and you would ask me, and properly so, Did Bernard 

Goldfine benefit in any way in his relations with any branches of the 
Federal Government because he was a friend of Sherman Adams? 

Did Sherman Adams seek to secure any favors or benefits for 
Bernard Goldfine because of this friendship ? 

The answer to both questions is “No.” I know of no action re- 
quested or taken by me or by any member of my staff with any Gov- 
ernment official that has resulted in any benefit to him that he could 
not. have received had he gone directly to the agency involved and he 
and I had been complete strangers. 

Then you could ask me, is it proper in your opinion for any public 
official to accept any gifts from any friend? 








3718 REGULATORY COMMISSIONS AND AGENCIES 


This is a question which I think every man in public life has to 
answer for himself, but I am not insensitive to interpretations that 
it is possible to place upon a situation that involves my relationship 
with a friend who becomes involved, advertently or inadvertently, 
with matters in public agencies 

I can only say to this ¢ committee, with a clear conscience, that in the 
51 years that I have been at my post, I have never permitted any 
personal relationship to affect in any way my actions of mine in 
matters relating to the conduct of my office. 

If, Mr. Chairman, on the contrary, I have in any way so conducted 
myself as to cast any semblance of doubt upon such conduct, I can 
only say that the error was one of judgment and certainly not of 
intent. 

Mr. Chairman, I am ready to answer any questions. 

The Cuatrman. Mr. Lishman, I believe you have a few questions. 
You may proceed. 

Mr. Lisuman. Mr. Chairman, I have a few questions to ask Mr. 
Adams concerning his letter of June 12, 1958, to you as chairman. 
They will be confined to ascertaining whether or not, as a result 
of Mr. Adams’ calls and arrangements for appointments for Mr. 
Goldfine resulted in Mr. Goldfine receiving certain information that 
an ordinary citizen who had gone to that agency could not have re- 
ceived under the Federal statute involved and under the rules and 
regulations of that particular Commission. 

Now, Mr. Adams, we all agree that this is and should be a Gov- 
ernment of laws and not of men, is that correct ? 

Mr. Apams. That is correct. 

Mr. LisumMan. We all agree that the independent administrative 
commissions of this Government should administer the law without 
fear or favor, intelligently, efficiently, and without being subjected to 
outside representation. 

We agree on that, do we? 

Mr. ApAms. Mr. Counsel, on that question, I touched on that ques- 
tion in the statement which I made. It is a close question. I look 
back on the system which over the years has placed upon the people 
in the executive department the duties, as I see them, of making con- 
tacts, yes, with sadeeeusiont agencies, but there is a difference, and I 
have pointed that out, between simply making an inquiry or an ap- 
pointment, and suggesting that the official in any partic ‘ular agency 
perform any act or refrain from performing any act in respect to the 
matter at hand. 

That, Mr. Counsel, I have never done. 

Mr. LIsHMAN. WwW ell, inadvertently or not, I want to call your atten- 
tion to certain facts which I will draw no conclusion from. On June 
12, in your June 12th letter, you state: 

Late in 1953 Mr. Goldfine gave me a letter he had received from the Federal 
Trade Commission’s Wool Labeling Division and asked me what had prompted 
it. I called the Chairman of the Federal Trade Commission, Mr. Edward F. 
Howrey, on the telephone, and asked if the information Mr. Goldfine desired 
could be made available to him. As a result of this call, Mr. Howrey prepared 
a short memorandum which I passed along to Mr. Goldfine. 

A copy of Mr. Howrey’s memorandum is enclosed. About a month Jater, 


before sending the Howrey memorandum to central files, my secretary called 
Mr. Howrey’s office to inquire whether or not the matter was still current. She 
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was informed that 2 weeks previously the company had agreed in writing to 
comply in every respect with the requirements of the Wool Labeling Act and 
that hence the matter was closed. 

That is a correct quotation from your June 12th letter. 

Again on page 2 of your letter, you state, and this time I will not 
quote. That some time in 1956 Mr. Goldfine, during a conversation 
with you, complained about the actions of the Securities and Exchange 
Commission in what he called the east Boston case. You say that 
he never asked you to do anything, but that you requested special 
counsel to find out what it was about, and that then he in turn called 
the General Counsel of the Securities and Exchange Commission for 
this information and reported back to you. 

Now, I would like to ask: After you received this report from the 
Special Counsel, did you pass that information on to Mr. Goldfine? 

Mr. Apams. Not to my recollection. 

Mr. Lisuman. Did you discuss the information you had obtained 
with Mr. Goldfine ? 

Mr. Apams. Not to my recollection. 

Mr. Lisuman. Did you discuss it with any representative of Mr. 
Goldfine ? 

Mr. Apams. Not to my recollection. 

Mr. Lisuman. As a matter of fact, do you know whether or not the 
General Counsel of the SEC came to the Office of the Special Counsel 
of the President and brought with him certain file material from 
the SEC? 

Mr. Apams. I do not. I have no knowledge of such occasion. 

Mr. Lisoman. Now I would like to call your attention to the fact 
that in the memorandum dated January 4, 1954, from Chairman 
Howrey of the Federal Trade Commission to you, the statement is 
made, among others: 


On November 3, 1953, Einiger Mills lodged a complaint against Robert Law- 
rence, Inc., a Boston coat manufacturer, operating under the trade name of 
Leopold Morse, which was using Northfield fabrication labeled 90-percent wool, 
10-percent vicuna. According to our wool division, this letter was inaccurate 
for the reason that the fabric contained nylon fabrication. 

In the concluding paragraph of this memorandum to you from Mr. 
Howrey : 

Mr. Hannah advises me that if Northfield will give adequate assurances that 
all their labeling will be corrected, the case can be closed on what we call a 
voluntary cooperative basis. 

Now I should like to call to your attention, Mr. Adams, and inquire 
as to whether or not you knew at the time you made this request 0 
Mr. Howrey as to what had prompted the action against Mr. Goldfine 
and his companies, that there was in effect under the rules and regu- 
lations of the Federal Trade Commission Act, a rule which reads as 
follows: And it is Rule 1.115 of the Rules of Practice, Procedures, 
and Organization, part 1, subpart (b), and it reads as follows: 


Confidentiality of applications. It has always been and now is strict Commis- 
sion policy not to publish or divulge the name of an applicant or a complaining 


party. 
Were you familiar with this rule of the Commission when you 


inquired of Mr. Howrey what had prompted its proceedings against 
Mr. Goldfine and his company ? 
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Mr. Apams. I was not. 

Mr, LisumMan. Could Mr. Goldfine personally have gone down there 
and found out the name of the company complaining against him at 
that time under that rule? 

Mr. Apams. In my opinion, Mr. Counsel, I would say this: This 
was entirely a routine matter so far as I was concerned, and follows 
a routine practice which is part and parcel of practically our daily 
duties. When we get an inquiry in respect to any particular case it 
is the normal procedure to send that to the responsible person in the 
agency involved without comment. 

In this case I made no reference to the merits of the case. I knew 
nothing about the merits of the case. I did not intend to advise 
myself about the merits of the case. All that I ever did in that par- 
ticular matter was to send the inquiry to the man who was responsible 
as Chairman of the Commission for a reply. 

Now, Mr. Counsel, I simply asked him for whatever information I 
could pass along to the person who inquired of me, a question which 
is in the record, and that was all that I had to do with the matter. 

Mr. Lisuman. Mr. Adams, your letter states that Mr. Goldfine asked 
you what had prompted the investigation at the FTC, and that you 
called Mr. Howrey to ask him to supply you with what had prompted 
this investigation. Is that correct? If it isn’t correct I would like to 
have it straightened out. 

Mr. Apams. Well, that obviously was what prompted the letter. 
To me, it was an inquiry for information. The only thing I ever 
asked Mr. Howrey for was information. 

Mr. LisumMaAn. The statement has been made that, as a result of 
your phone call to Mr. Howrey and the memorandum you received, Mr. 
Goldfine got no other treatment than any ordinary citizen would have 
gotten. 

I have read you Mr. Howrey’s memorandum in which he discloses 
to you the name of the complainant in the case, which was prohibited 
under the rules of the Commission as being confidential. And he also 
told you in his memorandum, which is also prohibited by law from 
being revealed under section 15, United States Code, section 50, that— 
Mr. Hannah advises me that if Northfield will give adequate assurances that all 
their labeling will be corrected, the case can be closed on what we call a voluntary 
cooperative basis. 

It seems to me that the record is clear that Mr. Goldfine advertently 
or inadvertently did get a preferred treatment in that he was receiving 
information from an independent regulatory commission to which 
he was not entitled either under the law or its own regulations. 

Mr. Apvams. Now, so far as I am concerned, Mr. Lishman, the in- 
formation that he got was supplied by a responsible official in an 
independent agency. And again, so far as I am concerned, I repeat 
I made no special request of any kind whatsoever. 

I am unfamiliar, as I have said, in respect to the rules, regulations 
or the statute that covered these proceedings. I never attempted to 
advise myself concerning those rules and regulations. 

So far as the information that he got, I had assumed quite obviously 
that what he got he was entitled to under the routine of the procedures 
in the agency itself. 
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Mr. Lisuman. I will state to you, Mr. Adams, that yesterday Mr. 
Howrey was a witness, and he testified that the memorandum he sent 
to you ‘he did not consider official Trade Commission business, that it 
was a personal memorandum; no copy of it was ever left in the files 
of the Commission. And it seems to me that under the law and the 
regulations of the Federal Trade Commission in that memorandum he 
has personally divulged to you information which was passed on to 
Mr. Bernard Goldfine contrary to the statute and to the applicable 
rules of the Commission relating to confidential matter, and in that 
respect I will state for the recor d that on oceasions when this subecom- 
mittee has attempted to find out the names of complainants against 
others than Mr. Goldfine at the Commission, they have been met with 
this rule of confidentiality, and, under protest in some instances, the 
information has been supplied on the basis that it would be kept ex- 
tremely confidential and for the use of the committee only. 

Now there was no such caveat in Mr. Howrey’s memorandum to you. 
Is that correct ? 

Mr. Apams. I don’t recall if there was. 

Mr. Lisuman. I will show it to you (handing document to witness). 

Do you know at the time when special counsel received the informa- 
tion from the Securities and Exchange Commission that the material 
in question was not part of a public record ¢ 

Mr. Apams. I’m sorry. Are you referring to the FTC matter ? 

Mr. Lisuman. No. The SEC now, the Securities and Exchange 
Commission. 

Mr. Apams. Exactly what material are you referring to? 

Mr. LisumMan. We are informed that Mr. Meeker brought with him 
a file containing information as to the East Boston Co., and that Mr. 
Morgan asked Mr. Meeker for a rundown on the Commission’s case 
against the East Boston Co. If I am wrong on this information I 
certainly want to have it corrected. 

Mr. Apams. So far as I have any recollection, I have never seen 
that file and have no knowledge of it. 

Mr. Lisuman. Again I want tocall attention that this was something 
in which it would appear—and it will be developed—that under the 
rules and regulations of the Securities and Exchange Act of 1934, 
Mr. Goldfine would not have been entitled to know what i is in this file 
under rule 244 of the rules of the Commission. So again, and on this 
point the record will be developed later, it would appear that Mr. 
Goldfine had received preferential treatment in the sense that with 
this Commission, as in the case of the Federal Trade Commission, he 
was able to have information passed to him which was in the files made 
confidential by law and by the Commission regulations. 

I have no further questions. 

Mr. Apams. Mr. Lishman, may I say that this appears to me to be 
an unwarranted assumption on your part. 

As far as I have any knowledge—and I haven’t consulted counsel 
on this question—I have no knowledge that Mr. Goldfine had any 
access to any information contained in that memorandum whatever. 

Mr. Lisuman. Mr. Adams, your letter to the chairman of June 12, 
and I will quote it, first about the Federal Trade 

Mr. Apams. I am not talking about the Federal Trade. I am talk- 
ing about the SEC. With respect to the Federal Trade Commission, 














3722 REGULATORY COMMISSIONS AND AGENCIES 


let me repeat again, that it is routine practice, of myself and my asso- 
ciates in the White House staff, to make inquiries concerning questions 
which are posed to us about matters in the regulatory agencies. 

We received this information, and we had no knowledge, so far as 
I am concerned, and I believe that also applies to my associates, we had 
no knowledge whatever that the information that is given to us is 
restricted unless the reports which we get so state. 

To the best of my knowledge, as I recall the situation, there was 
never any condition attached to this. 

Mr. Lisuman. Mr. Adams, for what purpose did you arrange to 
have the SEC case against Kast Boston run down if it was not to get 
this information for Mr. Goldfine ? 

Mr. Apams. Simply because I received a complaint and I inquired 
about the complaint I received. When I was told that this involved a 
matter of noncompliance in a certain respect, there was nothing that ] 
did or my counsel did, or anyone else in the White House staff did, to 
the best of my knowledge and belief about it at all, nor did we make 
any report thereon. 

Mr. Lisuman. Did you ever discuss the SEC case with Senators 
Payne and Cotton ¢ 

Mr. Apams. I think there was some discussion about that at one 
time, but so far as I am concerned, it was a casual discussion, and there 
was no discussion with respect to the handling of those cases, to the 
best of my recollection. 

Mr. Lisuman. I will conclude with this statement : 

As counsel to this subcommittee, I have endeavored to conduct it in 
a fair and impartial manner, but you can well understand, in view of 
the prominence of the characters involved, that sometimes this duty 
has been an extremely difficult one. 

I have never made any personal accusations with respect to any 
person, unless and until we have had conclusive evidence with respect 
to the matter. 

I hope you will understand that that will continue to be the position 
of this counsel. 

Mr. Avams. If I may, and this is repetitive, it is in connection with 
these two matters that I, for my part, have never attempted to influence 
or to request or in any other way to bring about any decision in behalf 
of Mr. Goldfine or anybody else with respect to any matters before 
independent agencies. 

Mr. Lisuman. Thank you, Mr. Adams. 

The Cuarrman. Mr. Flynt? 

Mr. Frynvr. Governor Adams, do you believe that an average cit 
izen requesting the information which you requested of Mr. Howry 
could have received it ? 

Mr. Apams. Yes, I do. 

May I say, Mr. Flynt, in that connection, that I think the average 
citizen obviously would have to demonstrate that he had a legitimate 
problem that came before that agency, that particular agency, and 
that that agency quite obviously had a duty to perform in acquainting 
him with the matter under discussion. 

Obviously, we are not talking about irrelevant matters or capricious 
matters. Weare talking about matters that have to do with legitimate 
business of these agencies themselves. 
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Mr. Friynt. Governor Adams, do you know, of your own knowl- 
edge, whether Mr. Goldfine was represented by legal counsel in the 
matter then pending before the Federal Trade C ommission ? 

Mr. Apams. My assumption is that he was. 

Mr. Frynt. That he was. Do you know now, or did you know at 
the time of your inquiry, what action, if any, his attorney or counsel 
of record had already taken to procure the information which you 
sought ¢ 

Mr. Apams. Not definitely, no, sir. 

Mr. Ftynt. Do you know now? 

Mr: Apams. I do not. 

Mr. Fiynt. You do not. 

Is it routine for you and other members of the White House staff 
to inquire as to the status of the matters which are in what is termed, 
the adjudicatory stage as contrasted with a legislative proceeding or 
quasi-legislative proceeding before one of the administrative agencies ? 

Mr. Apams. Mr. Flynt, that is a rather technical question, as you 

‘an understand, because it might not be known to us in exactly what 
stage that particular inquiry was when we received an inquiry. 

I would say it is routine when we receive a request for information 
as to case status to make an inquiry about that case status. 

Mr. Fiynvr. As to the status of the case then pending before a 
regulatory body ? 

Mr. Apams.’ Well, quite obviously, before a regulatory body, be- 
cause we are concerned here with regulatory bodies. I assume that 
your question relates to inquiries which we have about cases pending 
before regulatory bodies. 

Mr. Fiynv. That is correct. 

Now, I did not mean for that question to be routine, because I 
phrased it as nearly as I could from one of the answers that you gave 
to the committee counsel, when, as I hastily wrote it down, you said, 
“It is routine for me and my staff to inquire from regulatory bodies 
when requests are made of us,” or “when inquiries were made of us 
I think were your words. 

Mr. Apams. As to case status. 

Mr. Fiynr. Do you realize that a member of a regulatory body 
might attach a great deal more significance to a call from you than 
they would from a party litigant, from a party under investigation, 
from a counsel for such a party, or from a Member of this or the 
other body of Congress? 

Mr. Apams. Mr. Flynt, I think that poses a very appropriate ques- 
tion. Perhaps here that the manner under which the White House 
staff operates is a result of a rather long history of routine, whether 
that is wise or not I would consider subject to consideration by your 
committee. 

However, there is a very fine line of distinction which has to be 
drawn, it seems to me, between a question which I am sure you con- 
sider legitimate and proper, and a question that you might say over- 
stepped the bounds of propriety and that might result in a regulatory 
agency being perhaps unduly ‘impressed with the interest displayed 
in such a question. 

That, I might add, is something that I think is a very proper ques- 
tion for the committee of which you are a member to consider. 


32090—59—pt. 10 2 
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Mr. Friynt. In that connection, would you say that when inquiries 
are made of you to inquire as to the status of a pending matter, that 
in your mind, as in the minds of, for instance, Members of Congress, 
there are those cases which might be classified as definitely proper, 
which we will call, maybe, white, there would be those that we would 
call definitely improper, which might be called for purposes of con- 
trast, black, and that in between there are the gray cases about which 
men may vary in their opinion ? 

Mr. Apams. I think that is a fair question. 

Mr. Fiynt. In this particular one, as you have just stated with re- 
gard to the matter pending by Mr. Goldfine, did you have any know!l- 
edge at the time you made the inquiry as to the type of proceeding 
which was then pending before the Federal Trade Commission ? 

Mr. Apams. I have already testified that I did not know that the 
rules that have been quoted here applied to that particular matter. 
I had no knowledge of the rules, and I had no knowledge, certainly, 
of the fact that the information which I received was not sockiuite 
proper in respect to devulging it, if I so chose, for the benefit of the 
person for whom it was drawn. 

Had I known that, quite obviously my decision might very well 
have been different. 

But I do agree with you that there is a rather wide spectrum here, 
and, as one famous Justice once mentioned, it is rather a penumbra. 

I would hate to have to sit on a jury and decide the idiosyncrasies 
of every question. 

Ms, ame, Mr. Chairman, I will yield to other members who 
have questions. 

The Cuarrman. Mr. O’Hara. 

Mr. Fiynt. Thank you. 

Mr. O’Hara. Governor Adams, you have expressed, on the first 
page of your statement, something that I think is fundamental in our 

orm of government, a republican form of government, and I have 

often commented that I knew of no government anywhere in the 
world that was as responsive to the rights of the individual as our 
Government. Do you agree with that, Governor ? 

Mr. Apams. I do, sir. 

Mr. O’Hara. In other words, I recall that at the end of one 2-year 
period my staff checked into how many different individuals we did 
something for, people that we had rendered services for, all on request. 
Some of them were very important to them, and we found that there 
were some 20,000 in just one little congressional district that had ap- 
pealed to their Congressman for some form of assistance, in a 2-year 

eriod. 
7 So that when you expressed your views that you did, as to the re- 
sponsibilities you as the Assistant to the President, you were express- 
ing, I am sure, what is the attitude of every single Member of Congress 
that they must be responsive to the issues which their people present 
to them and the individual problems which they present to their rep- 
resentatives. Do you agree with that? 

Mr. Apams. Yes, sir. 

Mr. O’Hara. In connection with the memorandum which Mr. How- 
rey wrote, was there anything in your request that indicated you 
wanted him to violate any of the rules of the Commission ? 
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Mr. Apams. There was not; no, sir. 

Mr. O’Hara. And, of course, he was responsible for whatever that 
memorandum contained, and certainly was acquainted with the rules 
of the Commission. And at the time of that memorandum it was my 
understanding from the testimony yesterday that about all of the mills 
had this sort of general difficulty in the matter of this labeling, so that 
it was not considered a very serious problem by the Commission. And 
I think the record is very plain on that. 

It is also a fact, is it not, that in subsequent proceedings against Mr. 
Goldfine on another matter he was proceeded against by the Commis- 
sion and was subject to and became subject to the ruling of the Com- 
mission by a stipulation between his attorney and that of the members 
of the Commission as to a cease and desist order, so that there was no 
intercession for him that resulted in any difference in the action of the 
Commission to him as to any other individual or corporation. Is that 
not. a fact, Governor ? 

Mr. -Apams. To the best of my knowledge, yes, sir. 

Mr. O’Hara. That isall I have, Mr. Chairman. 

The Cuarrman. Mr. Moss. 

Mr. Moss. Governor Adams, it is my understanding that one of the 
purposes of your appearance here today is to deal with the charges 
which have been raised during the past few weeks. 

I noticed on the front page of one of the morning papers a detailing 
of additional items which I would now like to have you put the record 
straight on. 

Did you receive more than one rug? 

Mr. Apams. I think there were a couple of small mats. 

Mr. Moss. Did you receive articles of furniture? 

Mr. Apams. I did not. 

‘Mr. Moss. No articles of furniture of any type? 

Mr. Apams. I did not. 

Mr. Moss. Did you accompany Mr. Goldfine on shopping trips to 
Faber & Sons in Boston for the purchase of items of sateumal enquired’ 

Mr. Gotprine. I think there were, Mr. Moss, two stores mentioned. 

Mr. Moss. Jordan-Marsh, designers in Boston. 

Mr. Apams. That is right. And on the second question the answer 
is negative. 

On the other question, that is the tailor which I mentioned that, I 
believe, although I am not absolutely sure on the point, but I think 
he made up the garment which I have already testified about. 

Mr. Moss. That would be the coat which has been much discussed ? 

Mr. Apams. It could have been. 

Mr. Moss. And no other article of personal apparel? 

Mr. Apams. I think, as I have already stated, that there were some 
fabrics which came off of his loom which I had made into a suit. 

Mr. Moss. Other than those two, none that you can recall ? 

Mr. Apams. At the moment. 

Let me say, Mr. Moss, that many of these matters were a consider- 
able number of years ago, and I should have to refresh my memory. 
But I think, for the purpose of your question, that I have made an 
answer that is satisfactory toyou. Ihopeso. 

Mr. Moss. Have you made use of an airline credit card or cards 
belonging to Mr. Goldfine or to any of his companies? 
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Mr. Apams. No, sir. 

Mr. Moss. Was there more than one vicuna coat presented to any- 
one at the White House at the time you received yours ? 

Mr. Avams. Well, now, let’ s get the thing on the record. 

My superior officer in the White House never received a coat from 
this gentleman. 

Mr. Moss. Well, was there anyone else who received one? 

Mr. Apams. Not to my knowledge. 

Mr. Moss. I think it is generally felt that you are a man who has 
the very close confidence of the President of the United States, and 
that, because of your relationship to the President and the position 
you occupy, you are a person of considerable influence and power in 
the administration. Would that be a false conclusion ? 

Mr. Apams. I have heard it rumored. 

Mr. Moss. When you make a call personally to any person who 
holds office by virtue of an appointment from the President, isn’t it 
your opinion that a reasonable person would conclude that you would 
perhaps have more influence, we will say, than the average Member 
of Congress or the average official in the lower echelons in the 
administration ¢ 

Mr. Apams. Mr. Moss, there have been times when I have had some 
doubt about that. 

Mr. Moss. Would you say routinely that you have doubt about that? 

Mr. Apams. I don’t want to be facetious, Mr. Moss. Of course, 
I understand that that is the implication of your question, and I 
think probably it is well taken. 

Mr. Moss. You have mentioned the practice of referral to agencies 
of correspondence received at the White House. In the routine re- 
ferral to agencies of this mass of correspondence, and I assume it is 
rather staggering in proportions, isn’t the handling by the agencies 
of a very routine nature? 

Mr. Apams. Assumedly. 

Mr. Moss. When you make a telephone call, is it, in your judgment, 
the habit of the agencies to handle it on the same routine basis as the 
correspondence referred to them ? 

Mr. Apams. Well, so far as I know. I wouldn’t be able to speak 
for the agencies because I haven’t inquired. 

Mr. Moss. Well, when you pick up a matter and take the time from 
your busy day to call someone, don’t you think that there is at least the 
implication of more than average interest on the part of the White 
House in the matter which is being discussed ? 

Mr. Apams. And again, Mr. Moss, I don’t want to be facetious about 
this. I realize, and I have said in my statement, that I am sensitive 
to the fact that implications can be drawn as a result of any call which 
I make. But those calls are legion, Mr. Moss. So far as I am con- 
cerned it does not take me very long to make a telephone call. They 
are concluded quite briefly, and oftentimes I have made many inquiries 
in behalf of people in the Congress and others who have problems that 
deal with agencies outside of the executive department, technically, 


and I have alws ays considered those to be routine and to be handled on 
a routine basis. 
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Mr. Moss. Let’s take the call referred to in your letter of June 12, 
at the bottom of the first page of that letter. 

Late in 1953, Mr. Goldfine gave me a letter he had received from the Federal 
Trade Commission’s Wool Labeling Division and asked me what prompted it. 

Was it your judgment that in the normal course of contacting Mr. 
Goldfine that the agency had been remiss in not giving him informa- 
tion fully adequate ‘for his purposes for dealing w vith them ? 

Mr. Apams. I had no knowledge of that, of course, Mr. Moss. What 
I did was receive this communic: ation and I sent it as a routine matter 
to the agency, which was an inquiry as to what I might be able to say 
to the person who had posed the question to me. 

Mr. Moss. In Pe instance, you called Mr. Howrey. 

Mr. Apams. I did. Apparently I did call Mr. Howrey and call 
his attention to the fact, which is not, I might say, unusu: al at all. I 
call many agencies in respect to questions like th: at, and simply say I 
am sending over an inquiry, which apparently I did in this instance, 
and ask for a report on the merits of the question. 

Mr. Moss. This was entirely routine ? 

Mr. Apams. Indeed it was; yes, sir. 

Mr. Moss. You at no point indicated to Mr. Howrey you had any 
personal acquaintance with Mr. Goldfine? 

Mr. Apams. I can say that I have made legions of such calls. 

Mr. Moss. My question was: In the course of discussing it with Mr. 
Howrey, did you at any point indicate to Mr. Howrey that you were 
acquainted with Mr. Goldfine? 

Mr. Apams. Yes, Of course I said I knew Mr. Goldfine. 

Mr. Moss. And yet you feel that the handling of that call would 
be an entirely routine matter ? 

Mr, Apams. So far as the manner in which it was handled, it was 
a routine matter. 

Mr. Moss. Then, from that, as long as this is so routine in all re- 
spects, are we to conclude that on other occasions, for other persons 
well known to you personally, that you would have called the agen- 
cies for similar information ? 

Mr. Apams. Only on a strictly routine basis, yes, sir. 

Mr. Moss. Well, how routine is it when a matter reaches your desk 
and is of sufficient interest to you to bring forth a personal telephone 
call? 

Mr. Apams. Mr. Moss, I refer to Mr. Flynt’s question. It is quite 
obvious g th at it would be hopeless for me to try to service every tele- 
phone call that comes into my office. Quite obviously my staff is 
there. So it is necessary to make some judgme nt in respect to whether 
or not that particular matter has to do with an agency on which the 
person who makes the inquiry is legitimately entitled to information. 

Mr. Moss. Did you exact from Mr. Goldfine a requirement to demon- 
strate to you that he was legitimately entitled to this information ? 

Did you apply the same criteria which you would have applied to 
a Mr. John Doe? 

Mr. Apams. When any Congressman or any member of the public 
calls me on the telephone, I do not start out by asking him whether 
he considers he is making me a legitimate request. I think that would 
be rather impudent. I try to be courteous to everyone, Mr. Moss, and 
to treat everyone with a reasonable degree of consideration. 
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I did in this case, and I have done it in many others. 

Mr. Moss. Are you readily accessible by telephone or otherwise to 
the average member of the public? 

Mr. Apams. So far as I have any recollection, that the calls that 
come to me personally are 100 percent either handled by myself or by 
my staff. I try to see to it that every person who calls the White House 
has a reply if that reply involves a legitimate question or request. 

Mr. Moss. You have indicated that you feel it would be impudent 
to immediately make inquiry to determine whether or not the request 
was legitimate. Yet somewhere along the line that determination 
must be made if that is a clear criteria followed by you in determining 
whether or not you would interest yourself in their problem. 

Mr. Apams. Mr. Moss, I think I have to yield to the judgment in 
many cases of the particular Commission which has the matter. If 
they consider it unwarranted, I have many times said, “If this is an 
unwarranted request, if you believe that the information that is re- 
quested is, drop it. On the other hand, if this is a request on the basis 
of which you believe information can be properly given, I naturally 
would like to have you look into it and tell me what I can say.’ 

I would like, if I may, if this isn’t irrelevant, to go back to two 
letters which obtained ‘a rather considerable amount of publicity 
some time ago in connection with the CAB. That was exactly what 
happened in that case. I simply called the agency and said, “Here, 
T have this request. I know nothing about the merits of the case 
whatever. I will be guided in any reply that I make in respect to it 
by the information that you, who are on the Commission, believe 
proper that I should pass on.” 

If I receive no information, obviously the matter is dropped. 

Mr. Moss. But here we have a case of a man who is a close personal 
friend, according to your testimony. He has been a most generous 
friend, acc ording to your testimony. Now, that is not the routine 
case in your office, i is it ? 

Mr. Apams. I don’t think he ought to be prejudiced just because 
he is my friend. 

Mr. Moss. No, I don’t think he should be denied anything that is 
available to the average person who, we will say, is in the same field 
of activity. 

Mr. Apams. I have already said that I do not believe that he got it. 

Mr. Moss. Of course, counsel has indicated that at least in the 
memorandum supplied to you by Mr. Howrey, he did secure in fact, 
information which the average person could not have secured. 

Do you not think where you intervene on behalf of a friend, where 
there has been the type of relationship you have had with Mr. Gold- 
fine, that it would be most prudent to fully inform yourself as to the 
restrictions upon the type of information which they could secure on 
their own behalf ? 

Mr. Apams. Now, Mr. Moss, the argument which we have been— 
and I do not mean that in a literal sense—exchange, here, I think has a 
helpful purpose, and I pointed out in my statement, Mr. Moss, which 
1 made, that if there were errors here of judgment, they were of judg- 
ment and not of intent. 

I did not intend to ask or to receive in behalf of this person, of Mr. 
Goldfine or anyone else, any special favors, and if it appears to you 
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that I did, I am not going to argue with you that this should have been 
avoided. 

Mr. Moss. Of course, I am not disposed to attempt to create that 
which does not exist from the record itself, but I might say that I 

yrobably share the feelings of a great many of my colleagues i in this 
Hoult, because I went through the c: ampaign of 1952 under the whip- 
lash of a very critical judgment imposed by others upon the conduct 
of the previous administration, and I have heard the same plea from 
prominent figures there that at least it was a matter of judgment and 
not of intent, and I think we must apply at all times, the same rules 
and the same standards to all persons who occupy similar positions. 

I think it becomes very important here that we now go on to the 
arranging of a personal conference with the Chairman of the Federal 
Trade Commission. Did you inform yourself as to the extent of 
Mr. Goldfine’s difficulties, apparently a rather lengthy history of dif- 
ficulties, with the Federal Trade Commission prior to arranging a 
personal 3 Sag Ee d 

Mr. Apams. No, I did not. 

Mr. Moss. Did you feel in arranging the personal appointment for 
him that it would be possible for him to secure any benefit as a result 
of that personal appointment ? 

Mr. Apams. I did not believe that it was. 

Mr. Moss. Do you not think that perhaps if it is a very borderline 
decision that an official is called upon to make, where it is easy to 
decide to disregard the recommendation of a staff attorney and agree 
to a.voluntary settlement of a case, that the interest of the White 
House as expressed through your office might just, somehow tend to 
tip that very precarious balance in favor of the person for whom you 
arranged an appointment ? 

Mr. Apams. Well, Mr. Moss, that is your argument and I think 
that probably a discussion of that particular point between you and 
me serves no useful purpose. 

Mr. Moss. Do you think that I would be unreasonable in concluding 
that there would be inherent in such an arrangement a possibility ? 

Mr. Apams. It is not my purpose here to come and criticize your 
argumentation, sir. 

Mr. Moss. I was not propounding that as a question for argument, 
but rather one of judgment, and I am not trying to be unfair in rais- 
ing that type of question. 

Now, when you contacted the Securities and Exchange Commis- 
sion through the counsel at the White House, again on a routine 
basis, did you in your discussions with Mr. Goldfine, attempt to deter- 
mine his views as to the nature of the problem with the SEC and the 
length of time that he might have been in difficulty with them ? 

Mr. Apams. I have no knowledge of the extent of that difficulty in 
point of time, no, sir. 

Mr. Moss. You received a report on this from—— 

Mr. Apams. I did not, no, sir. 

Mr. Moss. How were you informed, then, of the nature of Mr. Gold- 
fine’s problem with the SEC ¢ 

Mr. Apams. Through the counsel who sits at this table. 

Mr. Moss. Was that a verbal report ? 

Mr. Apams. It was, yes, sir. 
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Mr. Moss. Having taken the trouble at the urgings of Mr. Goldfine 
to make the inquiry, did you ever, at any time following the receipt 
of that information discuss his problem further with him ? 

Mr. Apams. The only thing that I might have said that that mat- 
ter had no further action on the part of the White House, myself or 
any person on the White House sts aff. 

Mr. Moss. I recall that you made that statement and I accept that 
statement. My question goes to the fact as to whether or not you 
ever discussed the case further with Mr. Goldfine. 

Mr. Apams. I do not recall any such discussion. 

Mr. Moss. You do not recall whether you acquainted him with the 
nature of the information you had received ? 

Mr. Avams. I did not know the nature of the information except 
a very brief report which was made to me by counsel, which said 
that this case is something that I do not think we should pursue, and 
I said that will be dropped. 

Mr. Moss. Counsel did not give you details at all? 

Mr. Apams. He did not go into minute detail of the case in any 
manner. 

Mr. Moss. “er he give you summary details of the facts 

Mr. Apams. I do not recall exactly the conversation, Mr. Moss, but 
I must say that I had no knowledge of the intricacies of this par- 
ticular case. 

Mr. Moss. But to the best of your recollection, you did not in any 
subsequent conversations with Mr. Goldfine acquaint him, in sum- 
mary form, with the nature of the information that you had received ? 

Mr. Apams. Not the nature of the information, no sir. I simply 
said that we dropped it. 

Mr. Moss. Did you advise him ? 

Mr. Apams. I beg your pardon ? 

Mr. Moss. Did you give him any advice on that ? 

Mr. Apams. I gave him no advice 

Mr. Moss. I think that those are all the questions I have, Mr. 
Chairman. 

The Cuarrman. Mr. Heselton ? 

Mr. Hesexron. I have no questions. 

The Cuarrman. Mr. Bennett? 

Mr. Bennett. I have no questions. 

The Cuatrman. Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, the phase of the appearance of 
this witness here this morning before this committee, in my opinion, 
should not go unnoticed. We are all aware of the fact that the wit- 
ness, who occupies a high and mmieiend position, has appeared before 
this committee voluntarily. In that respect, he has set an example 
that, in my opinion, should have been shown by a willingness upon the 
part of certain Senators who were referred to in important matters 
in the early days of this hearing and who refused, notwithstanding 
the invitations that were extended, to come before this committee. 

The duties of the committee are well known, through its commit- 
tees, inquiries as to the type and character of legislation that should 
be passed. That is the fundamental purpose of every congressional 
hearing, although at times it might seem as if there was a deviation 
from the real purpose. 
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But the fact remains that the purpose is to obtain information 
that will be helpful. I have sat through these hearings as it has been 
my privilege to sit through many hearings. 

T have learned much that has come from testimony that has enabled 
good legislation to be adopted. In this particular hearing, which 
has now extended over a period of many months, it has been made 
abundantly clear to me that there should be some very definite rules 
and regulations by statute that would control the situation with 
respect not only to governmental officers, but to Members of Congress 
as well, with respec t to the extent to which it would be with pr opriety 
that they contact regulatory bodies. 

I would have liked to have seen legislation adopted by this com- 
mittee, or recommended to Congress, that would have fixed very 
definitely rules and regulations that would have placed our regula- 
tory bodies on a basis similar to our courts, wherein it has been | gen- 

erally acknowledged that the use of influence would not be appro- 
sein or even attempted. 

In these hearings a few pee ago, we had very definite testi- 
mony presented to us of influence far - bey ond mere inquiry that had 
been utilized by certain parties interested in obtaining certain rights, 
wherein Senators had utilized their position not merely to gain infor- 
mation, but to use influence to get certain results. 

Weare all aware of it. We know the necessity of having legislation 
to govern the situation, and yet we have done nothing about it. 

In view of the fact that those witnesses to whom I refer had refused 
to come before this committee when, in my opinion, they should have 
done so, causes me to commend this witness who could have even 
more properly than a Member of Congress taken the position that 
by reason of his position he should not appear, yet without taking 
advantage of that situation, he has come voluntarily, answered the 
questions courteously, and, in my experience, for as many years as 
I have practiced law, as well as having been a Member of this Con- 
gress, he has impressed me that he has indicated a desire on his part 
to answer questions fully, honestly, and with sincerity. 

I think that the importance we attach to a witness’ testimony de- 
pends upon our opinion of the witness. If you have respect for the 
character, the integrity, and the honesty of purpose of a witness, 
you readily attach ‘Import: ince and accept what he says. 

With the knowledge I have of Mr. Adams, as a colleague in the 
House, and with some knowledge of his services as a Governor and 
of his service he has rendered in a very important position, I can say 
that I have confidence in him. 

Though there might be some occasions that some might attach im- 
portance to and be critical of, yet looking beneath the surface and 
basing my thought upon the attitude of his coming here voluntarily, 
and the sincerity with which he has testified, I can only say that not 
only do I have confidence in him, but if he has the power, and if he 
has the influence that some have indicated, I would hope that it would 
be sufficient to encourage some others who should have been witnesses 
before this committee to come voluntarily and testify as this witness 
has this morning. 

I have no questions to ask. 
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The Cuairman. Governor Adams, I want to compliment you on 
your decision to voluntarily come before the committee and the cour- 
age that you have in reaching that decision which brought your 
appearance here today. 

1 was interested in the explanation of the duties that you have in 
our Government. As assistant to the President of the United States, 
one of the highest positions a person can occupy in this country, your 
duties are tremendous, as you have explained here, and consequently 
your action has very far-reaching effect in the public interest of this 
country, as indeed the actions of all of us have some effect in the 
public interest. But yours, pointed up as they are, undoubtedly are 
responsible for the reports and interest that has been manifested 
throughout the country in the last few days. 

I realize full well the responsibility of a person in any public posi- 
tion, and certainly in the position that you occupy, you must be 
exc eptionally and unusually careful. 

Your explanation of your rel: itionship with Mr. Goldfine is a very 
interesting one. Your explanation of his having been an immigrant 
boy to this country and the success story that carries with it is an 
appealing one. Certainly we all welcome the opportunity for any 
immigrant who can and may come to this country to avail himself of 
the opportunities that are afforded in the United States of America. 

Mr. Goldfine is an example of that success story, as you have 
explained. He started out as the immigrant boy w ithout anything 
and is today a multimillionaire, is that right? 

Mr. Apams. Mr. Chairman, do not ask me for testimony on that 
matter. I cannot testify as to the extent of his wealth, but 1 think 
he has made a success. He has been a good citizen, and he has built 
up a business which has employed a great many people in my com- 
munity who otherwise would not have had a job. 

The Cuarmman. Yes, that is true, and it is reported that he is a 
multimillionaire. At least he has been a successful businessman and 
now virtually owns, and controls, and manages some seven or eight, 
probably eight, successful textile mills, is that true? 

Mr. cea, That is correct. 

The Cuatrman. He is also the owner, manager, and virtually, if not 
completely, controls what is known as the East Boston Real Estate 
Co., is that true? 

Mr. Apams. I believe that to be correct, but I have no knowledge 
of the details of that concern. 

The Cuamman. That is the business that he virtually operates all 
of his other business through, is that true? Or do you know? 

Mr. Apams. I do not know. 

The Cuarrman. I am advised by counsel that most of his operation 
is through one or two of his textile mills and this is a part of his 
business which a into play with the success story, but you do not 
contend here today, Governor, that because the doors of this country 
may be opened to an immigr: ant or any person and that he may come 
here and take advantage of the opportunities which an American 
citizen enjoys to become a success, he should be given any unusual 
liberties or privileges that are not enjoyed by anyone else? 

Mr. Apams. I do not believe he would expect them, and certainly 
he should not have them. 
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The Cuairman. Mr. Goldfine himself has announced, as I have ob- 
served from the press and the reports, that one of the reasons of his 
success is that he has been able to maintain an unusual close friend- 
ship and relationship with public officials; is that true? 

Mr. Apams. I am not acquainted with that statement, so I cannot 
answer it in the affirmative because I do not know. 

The CuarrMan. Let’s see if the record can be made on it. You have 
expressed your relationship and connection with him ? 

Mr. Apams. Indeed I have. 

The Cuarrman. It has also been very clear as to the relationship 
and friendship of certain Senators and undoubtedly Members of the 
House. You are familiar with that, are you not? 

Mr. Apams. I have seen some reports to that effect, yes, sir, and I 
hope to know some of those relations. 

The Cuarrman. You have just stated here his charitable example 
of presenting the Governors of the United States with certain favors, 
which, of course, is to be commendable on his part, and in that regard 
he becomes acquainted with the Governors. If there is any impro- 
priety about it, I am not indicating that, but, as a matter of fact, that 
contact and relationship, his method of becoming acquainted with 
public officials in important places, is generally recognized; is that 
not true ¢ 

Mr. Apams. I believe it is; yes, sir. 

The Cuarrman. In relation to your own experience, you have very 
frankly, which I commend you for, and honestly and truthfully stated 
your relationship with Mr. Goldfine, also admitting the contacts, and 
the favors, and kindly treatment, the exchange of gifts, and the oce: 
sions when you had been his guest, recognizing this close rel: ationship 
that you have, which you said existed over the years. That includes, 
as you have e xpl ained, the hospitality that you have received as you 
went to Boston, and you brought up yourself the Plymouth, Mass., 
matter, and there was the revelation yesterday about the W aldorf 
Astoria, and the rugs, and the vicuna coat, and so forth, and your 
very frank admission of what the truth is is certainly to be admired. 

The only interest that we have, and the only interest that we should 
have, in this, Governor, is what effect, if any, it has had in relation 
to Mr. Goldfine’s treatment before the agencies of the Government, 
and I want to make that very clear and very plain, because there are 
some fundamental questions to be decided here. 

In pursuing these fundamental thoughts and principles, you have 
been asked by members of the committee about your statement that 
this was a routine matter. Was it routine, in your opinion, that your 
original inquiry, which was latter part of 1953, and during that 
interim in there in January 1954, when you received the memorandum, 
that Mr. Goldfine had an opportunity, for the close association with 
you and the visit in New York, the conference you referred to, and to 
the other tr ip that you had there? 

Mr. Apams. Mr. Chairman, let me say this to you and to the commit- 
tee very frankly: In those years I had many such experiences, and 
this experience that you have described was not unique, in respect to 
the asking for information about a problem or perhaps of asking : 
pub slice offic ial to see a person who had a problem with which that offi- 
cial was concerned. 
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As time passed, and don’t ask me to date this because it would be 
rather difficult for me to do so, I have come to believe in my associates, 
and I have counseled together on this subject, and we have come to be- 
lieve that the effect of what you have described is something that very 
likely ought to be avoided, because there are implications | there, Mr. 
Chairman, and I am very frank to say so. 

I have not undertaken to use this hearing in any way to avoid that 
particular issue. 

Whether your committee should see it later to enact any statute in 
respect to that matter, of course, you will have to take under advise- 
ment. But I have tried to point out to you, sir, that it is in the nature 
of this particular system in which we work together, Congress and the 
executive department particularly, that these matters do occur, and 
they are subject to misinterpretation, and they are subject to the in- 
ferences at some time, and here is a case at point, that somehow, 
whether or not you have any intention—and I certainly did not—that 
the results perhaps are tempered by those requests. 

The Cuarrman. That is precisely the point, Governor Adams, and 
that is precisely the principle that I raise at this time. You mention- 
ing the routine matter, indicating that you do this frequently or all 
the time, which I assume w ould be with other agencies, too, as an 
example perhaps the Internal Revenue Bureau or agency regarding 
any tax matters. 

Do you recall ever having made routine calls, inquiring not only 
with the Internal Revenue Service, but with other agencies ? 

Mr. Apams. Mr. Chairman, I think there are some lessons which 
we could Jearn no matter how far along in life we get. I think I 
learned that lesson a long time ago. To the best of my knowledge and 
belief there has never been an inquiry in respect to a tax matter re- 
garding an individual that has ever come out of my office. 

The CHarrMan. Let me ask you this question, and I do so very 
frankly and honestly because the reports come to us, and I do not know 
of a better way or opportunity to get it clear. 

This committee has had reports that when you first went to the 
White House in this most responsible position that you have, 
that you stated that it would be your position to see that certain types 
of people would be appointed to these various commissions and agen- 
cies of Government. 

Will you state categorically whether or not such a report is true? 

Mr. Apams. If I understand your question, Mr. Chairman, noth- 
ing could be further from the truth. 

The Cramman. Do you recommend the appointment of members 
to these various commissions and agencies ? 

Mr. Apams. I participate in that ; yes, sir. 

The Cuarrman,. Are they cleared through you? 

Mr. Apams. Yes, sir. 

The CHarrman. Did you recommend the appointment of Mr. 
Howrey ? 

Mr. Apams. As I recall it, I did, after consultation with my asso- 
ciates and after receiving all of the information concerning him that 
was obtainable at that time, including the usual field check. 

The Carman. He was the attorney for the Firestone Tire & 
Rubber Co.; is that true? 
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Mr. Apams. I did not know. 

The CuarrMan. You didn’t know that? 

Mr. Apams. I did not; no, sir. 

The Cuamman. You did not know that Mr. Charles Willis, who 
was your assistant at that time, was the son-in-law of Mr. Firestone? 

Mr. Apams. At the time he was my assistant when he came to the 
White House, he was not his son-in-law. 

The Cuarrman. He was not at that time. That has been since 
then ? 

Mr. Apams. Yes, sir. 

The Cuarrman. When you made the call at the request of Mr. 
Goldfine, first, for him to go down and have a visit with Mr. Howrey, 
did Mr. Goldfine call you from the Commission ¢ 

Mr. Apams. He did; yes, sir; but I do not know where he called 
from. Let me amend the answer, Mr. Chairman, if I may. He did 
call me, but I had no knowledge, no accurate knowledge, of where he 
called from. 

The CuarrmMan. But the same day that he did go down to the Com- 
mission, by appointment that you made for him, he subsequently 
called you on the same day ¢ 

Mr. Apams. As I recall. 

The Cuatrman. And he thanked you for it and said that he had 
been very well treated ¢ 

Mr. Apams. I don’t remember the discussion. 

The Cuamman. Your statement a moment ago about the propriety 
or the impropriety in our system, and regardless of the intention you 
might have had at the time, the implications might very well mean 
something else. 

In other words, the result might be the telling effect. Do you agree 
with that ? 

Mr. Apams. Suppose it could have been. Whether it did in this 

case, Mr. Chairman, I obviously have no knowledge. As time—— 

The Cuamman. Well, you do know that the first matter in 1953 was 
satisfactorily resolved. There has been some testimony here, in all 
fairness to everyone, that several companies were involved in the same 
alleged violation. 

You do know that those matters, and Mr. Goldfine’s problem, were 
settled without any further difficulty to them, on the agreement that 
they would comply with the law. 

Mr. Apams. I since learned of that, and understand from the Com- 
mission that that was a routine matter, and that I think I was told 
at that time that the Commission desired, whenever possible, on 
matters which were rather trivial, and I understand this was in their 
opinion, they preferred to settle these on a consent basis rather than 
on prosecuting. 

The Cuatrman. And you also know that, within a year from that, 
trouble started again, and the second difficulty that he had, which has 
been called to the attention of this committee, was settled in a satis- 
factory manner. 

Mr. Apams. Well, I assume there—he did sign a consent decree. 

(The witness conferred with his counsel. ) 

Mr. Apams. Mr. Chairman, my memory is refreshed to the extent 
that I do not know the details of that case at all. I do not think I 
inquired into it, and I am not able to tell you—— 
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The Cxuarrman. I am sure that is correct, but the result was that 
the recommendation by the staff was that a claim be filed and pro- 
ceedings be instituted, and that criminal action be pursued. 

The proceedings were instituted, according to the record here, but, 
whether the intercession had anything to do with it or not being 
something else, the Commission did not pursue the matter as recom- 
mended by the staff. 

That was the result of the case, regardless of the reason for it. 

Now, do you believe as a matter of principle, Governor Adams, that 
the President should have the responsibility, and those of you who 
serve with and under him should have the responsibility, and, there- 
fore, the apparent closer contact of designating the chairmen of these 
various independent regulatory commissions ? 

Mr. Apams. Would you repeat the question, please ? 

The Cuarrman. Do you believe that the President should have the 
responsibility in view of the matters that we have discussed and which 
are brought out here, of designating the chairmen of the various 
regulatory commissions ? 

Mr. Apams. Mr. Chairman, I have not considered the question, and 
I hesitate to give an opinion off the cuff, so to speak, on that question. 
I do, however, know that in the case of the Interstate Commerce 
Commission, for example, the policy there, by an act of Congress, is 
that the chairmanship rotates. And as I recall the situation, the 
Commission itself selects its own chairman. The regulations in 
that respect are not uniform as between the Commissions. I think 
the question of how the chairman is named in some of these regulatory 
agencies might very well come under the close scrutiny of your 
committee. 

The Cuatrman. I think it is a very important principle of our 
Government, because the fact remains, whether or not we intend it 
or not, that the President makes the appointment in the first place, 
of a member of the Commission, and the Senate confirms the appoint- 
ment, and if there is that further grip, so to speak, in connection with 
the affairs of the Commission, it just seems to me that the only one 
conclusion that can be drawn would be that such calls from the White 
House would naturally have some implication, and could not help 
from having it. That is the reason I asked the question. 

Have you, in your position, found it necessary to ask any Commis- 
sioners of these agencies to hand in their resignations? 

(The witness conferred with his counsel.) 

Mr. Apams. Mr. Chairman, I have no wish to avoid the question 
whatever. 

The Cuatrman. I appreciate that. It is a pretty important one 
in connection with these problems that. we have here. 

Mr. Apams. If you insist on the question, I should have to answer 
it in the affirmative. 

The Cuatrman. Did you have occasion to ask a member of the 
Interstate Commerce Commission to turn in his resignation some few 
years ago? 

(The witness conferred with his counsel. ) : 

Mr. Apams. I do not recall, Mr. Chairman, of ever having asked 
any member of the Interstate Commerce Commission to turn in his 
resignation. 
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The CuairMan. This is a part of the principle I bring up here 
as to how close is the hold that anyone would have, the power that 
they would have, over the Commissions. They are to be independent 
Commissions. We have had brought to our attention that such was 
the case. 

Mr. Apams. I think that question is entitled to a little broader 
answer. If you would bear with me, I would like 

The Cuatrman. I hope you will understand I am not trying to 
embarrass you and neither am I critical. I am merely trying to 
get the facts on these matters, because I wanted to include this issue, 
this principle, in our report that we recommended just prior to 
Easter. Some of my colleagues argued with me that we did not have 
information and facts on this particular point or issue at that time 
to make such a recommendation. 

Mr. Apams. Mr. Chairman, you are not embarrassing me at all, 
and I have no wish except to tell the truth about the question which 
you pose to me. On the other hand, I do not want to unnecessarily 
do any person injury. 

It so happened in 1953, when we assumed the reins of government, 
that on the Interstate Commerce Commission—and, inasmuch as you 
did not ask for the record here, I am going to have to speak from 
memory; and, if I err in my recollection, | hope I may be able to 
correct the record in this respect 

The CuHarrman. Yes, we understand. 

Mr. Apams. I believe that there were three members of the Inter- 
state Commerce Commission who had passed the normal time when 
they should retire. In other words, they were substantially over the 
age of 70, and, had they not been the recipients of an Executive order 
of a previous administration, they would have had to retire under 
the statute. In that particular instance it was quite obvious at that 
time, Mr. Chairman—and I think it is proper that I refresh my 
recollection on this matter—that the docket of the Interstate Com- 
merce Commission was, shall we say, somewhat in arrears. 

We made a study of this matter and, among other things, it be- 
came self-evident that if the affairs of this Commission were to be 
brought up to date it would probably be in the interest of the Com- 
mission itself and the Government that some changes be made. 

There was one particular member of that Commission who objected 
to retiring at that time. I had a discussion with him and there was 
a legal question which was raised as to whether or not the President 
of the United States could receive, at his request, at the President’s 
request, his resignation in order that another man might be appointed. 

Two of the Commissioners at that time, as I recall—and there have 
been three—were retired, and properly so. This involves, let me 
quickly say, no incompetence on their part, and there is no odium here 
at all to be inferred by you, Mr. Chairman, or the members of your 
committee in respect to their service. They had long and honorable 
service, but, like the frailties of humankind, they had become aged 
and it seemed a reasonable thing for the administration to do, would 
be to effect their retirement, which was done at that time. 

In respect to one of the Commissioners—and I think, Mr. Chairman, 
that I do not need to name that individual—he preferred not to retire, 
and there was a technicality in respect to the fact that the Executive 














3738 REGULATORY COMMISSIONS AND AGENCIES 


order as to him had been issued at such a time so that the authority of 
the President of the United States could not be exercised to effect his 
retirement at that time. 

The CHatrmMan. He was given a dispensation ? 

Mr. Apams. There was a difference of opinion that existed among 
counsel at that time, and I think, Mr. Chairman, unless you wish me 
to, I won’t go into that phase of the matter. But he was given a dis- 
pensation, served out his term and subsequently did retire. 

Let me say that no man that I know of has had any more honorable 
public career or has served any more usefully in that or any other 
Commission than the individual to whom I refer. 

The Cuarmman. [agree with you. He did atremendous job during 
the war, too, in that position. 

Mr. Apams. It was wonderful. 

The Cuamman. Governor, back to the other matter which we left. 

The other item was before the Securities and Exchange Commission 
when for a period of 8 years Mr. Goldfine, for some reason, disagreed 
with what others thought he should do in complying with the law. 
You stated in your letter to me last week that you had a staff member 
make an inquiry as to the status of that case in the Securities and 
Exchange Commission. I assume that you also know that that matter 
was settled by what some call a partial compliance—I think filing the 
reports of 1 or 2 years—and with the payment of the cost to the Com- 
mission over the period of years that the case had been before it. Or 
did you know about that? 

Mr. Apams. Mr. Chairman, I am unfamiliar with the details of 
this case, and I would not be able to testify in respect to the matters 
which you bring up. 

The Carman. You just merely made the inquiry because it was 
brought to your attention ? 

Mr. Apams. That is correct. 

The Cuatrman. Did Mr. Goldfine bring it to your attention himself 
personally ¢ 
Mr. Apams. I think he did on one occasion, and I think his coun- 
sel 

The Cuatrman. He did not advise you when he brought it to 
your attention that he had failed to file his reports as the law requires ? 

Mr. Avams. He did not go into the details of the extent of his 
failure to file a report, which I later came to know was required by 
the Commission. And, as I say, I made no examination of the details 
of this and did not base my judgment at all, in respect to the inquiry 
which I asked counsel to make, on any such failure to observe the 
technicalities of the statute. 

The CuarrMan. In view of these incidents and the long-time rela- 
tionship that existed between you and Mr. Goldfine and the position 
that you occupy, do you think, Governor Adams, that in these instances 
that you overstepped the bounds of propriety ¢ 

Mr. Apams. Mr. Chairman, that is a fair question, and I should like 
to answer it in as much candor as I know you would answer it if you 
sat here where I sit at the present time. 

As I look in retrospect over my own activities and the activities 
of my associates in the staff of the President, I came to the conclusion, 
some 2 years ago, as I recall it, that there could very likely be, as a 
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result of an instance similar to this—and there were many instances 
when we received these inquiries and that I called—I think it is all 

right, Mr. Ch: uirman, if I testify to this committee that I called my 
staff together and we counseled together on this point, and that I 
think that since that time, Mr. Chairman, sensitive to the implications 
that might accrue from instances such as you have related, that it was 
desirable for the staff of the President of the United States to refrain 
from doing anything which might possibly lead to any question such 
as you have posed. 

Now, Mr. Chairman, I have no excuses to offer. I did not come up 
here to make apology to you or this committee. But there again, if 
there were any errors here, as I have already stated, they were errors, 
in respect to these matters, perhaps of inexperience ‘and I do not wish 
to testify that I am a fledgling in this business of politics. Never- 
theless, I think, to repeat, that there are lessons to be learned, and I 
think perhaps somewhat more prudence would undoubtedly have per- 
haps obviated some of the questions that have come before your com- 

mittee, and I cannot wholly disagree with the implications contained 
in your question. 

The Cuamrman. Did you read the editorial in the Washington Post 
a few day ago? I believe it was Thursday of last week. It was en- 
titled “The Unwritten Letter.” 

Mr. Apams. Mr. Chairman, I am an avid reader of the Washington 
Post. 

The Cuarrman. I am sure the Washington Post will be pleased to 
hear that. 

This “Unwritten Letter,” just the very thing we are talking about 
here, said, among other things—and this is what they said the letter 
should contain : 

Notwithstanding the knowledge that I intended no wrong, although in fact no 
intervention of mine altered the course of the Government toward Mr. Goldfine, 
I am convinced that in these matters I was mistaken. 

Would you say that was a fair statement ? 

Mr. Avams. Mr. Chairman, I will say this, that if I had the de- 
cisions now before me to make I believe I would have acted a little 
more prudently. 

The Cuarrman. When you made the decision from the experience 
that you had, was that about the time the President made his state- 
ment at the news conference in which he said, and I quote: 

If anyone ever comes to any part of this Government claiming some privilege for 
even as low as an introduction to an official he wants to meet, on the basis that 
he is a part of my family or my friends, that he has any connection with the 
White House, he is to be thrown out instantly. I cannot believe that anybody 
on my staff would ever be guilty of anything indiscreet, but if ever anything 
came to my attention of that kind, any part of this Government, that individual 
would be gone. 

That was the time when there were a lot of reports about people 
seeking favors and so forth, about 2 years ago. 

I assume from what has been said here in this discussion that you, 
as many of us, if not indeed all of us, learn from the hard road of 
experience about how to handle these tremendous and important 
problems. 


32090—59—pt. 10-3 
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Governor Adams, again let me thank you for your appearance here 
today and your very frank statements in helping to clear up the truth 
and the facts which we only seek. 

We have sympathy for anyone who serves in the position you hold, 
with the tremendous responsibility that is yours. 

Mr. Apams. Thank you, Mr. Chairman. 

The Cuatrman. Mr. O’Hara. 

Mr. O’Hara. Governor, permit me to personally express my thanks 
for your appearance here this morning before the committee. Having 
the highest regard for your charac ter, your honesty, and your integ- 
rity, I assure you that I am personally grateful that you have ap- 
pe ared here this morning. 

Thank you very much. 

Mr. Apams. Thank you. 

The Cuamman. The committee will adjourn until 2 o’clock this 
afternoon. 

(Whereupon, at 12:30 a recess was taken until 2 p.m. of the same 
day.) 


AFTERNOON SESSION 


The CHairman. Let the committee come to order. 

Mr. Proctor, will you come around, please, sir. 

Mr. Proctor, will you be sworn ? 

Do you solemnly swear the testimony you give to this committee 
will be the truth, the whole truth and nothing but the truth, so help 
you God? 

Mr. Proctor. I do. 

The Cuarrman. Mr. Proctor, you may have a seat. 

Will you state your name for the record. 


TESTIMONY OF EDWARD 0. PROCTOR, BOSTON, MASS. 


Mr. Procror. Edward O. Proctor. 

The Cuarrman. And your address ? 

Mr. Procror. 54 Beacon Street, Boston, Mass. 

The CuHarrmMan. You are an attorney, I believe. 

Mr. Proctor. Iam. I have been an attorney at law since 1912. 

The Cuatrman. And a former law partner with the late Governor 
Dever ? 

Mr. Procror. That is correct. 

The Cuatrman. Was his brother, Mr. Ed Dever, a member of the 
firm, too? 

Mr. Procror. Edward J. Dever was my partner during the time 
that his brother was Governor until he was appointed to the bench. 
Before that he was an employee in our office. 

The CrHarmrman. Mr. Proctor, you are familiar with the fact that 
a subcommittee of this committee was directed to Boston to obtain 
certain information pertinent and relevant to the investigation which 
the committee has underway, and certain statements and information 
were obtained which subsequently caused you to write a letter to this 
committee. 

Mr. Procror. That is correct, sir. 

The CuHarrman. I immediately dispatched a wire to you in view 
of that, inviting you to come to the committee in order that you could 
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give the committee the benefit of the information as to what the facts 
are. 

Mr. Procror. That is correct, sir. 

The Cuarrman. We are pleased to have you come before the com- 
mittee here in Washington in order to explain or otherwise give in- 
formation regarding this matter in order to help the full committee 
in its consideration ‘of this problem. May I ask if you have a state- 
ment that you wish to make ? 

Mr. Procror. I have not prepared a written statement, sir, but 
I am ready to proceed with an oral statement and with reference to 
certain documents which I have in my possession. 

The CuarrMan. We give the witnesses who appear before the 
committee an opportunity to make such statement as he or she may 
desire, and if you would like to make a statement at this time we 
would be very glad to have you do it. 

I think in the meantime it would probably be appropriate to include 
in the record at this point the letter that you wrote to the committee 
so the issue can be in the record as you raised it. 

Mr. Procror. Thank you, sir. 

The Cuatrman. This is a letter addressed to Robert W. Lishman, 
special counsel, Committee on Legislative Oversight, Washington, 
D.C., dated June 7, 1958, of the law offices of Dever & Proctor, over 
the signature of Edward O. Proctor. That is you? 

Mr. Procror. Yes, sir. 

The Cuarrman. The letter will be included in the record at this 
point. And it will also be noted that, I assume for public consump- 
tion in New England, you released it to the press at the same time. 

(The letter referred to follows:) 


Boston, Mass., June 7, 1958. 
Rosert W. LISHMAN, Esq., 
Special Counsel, Committee on Legislative Oversight, 
Washington, D.C. 


DEAR Sir: I am writing this letter in protest against your conduct of the recent 
hearing in Boston insofar as it related to the late Gov. Paul A. Dever and his 
brother former Judge Edward J. Dever, with both of whom I had been associated 
for many years as a partner in the practice of law and for whose character and 
integrity I have always maintained the highest respect. 

Your exploiting of checks from Mr. Bernard Goldfine’s company Northfield 
Mills, payable to ex-Governor Dever and his brother, without any attempt to 
investigate the facts connected with them, and with the express innuendo that 
they were given for corrupt services while in public life, has unquestionably 
done irreparable damage to their good names, greatly to the distress of their 
families and friends, and I urge that the widest-publicity be given to the facts 
as stated in this letter and supported by documentary evidence. 

The slightest effort to ascertain the facts before emblazoning the checks before 
the public would have disclosed that none of the money was received by either 
of the Dever brothers, and that neither of them profited $1 out of the trans- 
actions in which the checks were given, and further that the transactions had 
not the remotest connection with the subject of your investigation. 

The $150,000 check payable to Edward J. Dever in October 1952, and the 
$100,000 check payable to Paul A. Dever (then in private practice) in March 
1953, were loans to Post Publishing Co., at that time publishing the defunct 
Boston Post, and John Fox its publisher. 

The facts regarding the $150,000 check to Edward J. Dever in October 1952, 
are these: 

In the fall of 1952 Mr. John Fox asked Governor Dever if he could obtain 
financial assistance for the Boston Post. Governor Dever sought such assistance 
from Mr. Goldfine, who had been his close friend for many years. Mr. Goldfine, 
at the Governor’s request, loaned $150,000 to the Post, through a check of North- 
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field Mills, payable to Edward J. Dever. The entire sum, either by endorsement 
of the check or by transfer of the proceeds after cashing it, was turned over to 
the Post Publishing Co., which, on October 2, gave its promissory note for $150,000 
payable in 15 days with interest at 3 percent to Bernard Goldfine. Not only is 
it true that neither Governor Dever nor his brother, Edward, received $1 of this 
sum, but in order to obtain the accommodation for the Post, Governor Dever 
himself endorsed the Post’ 8 note, waiving demand and notice. While I do not 
find a copy of the October 2 note in our files, I do find a copy of the renewal note 
given on the 17th, of which I annex a photostatie copy. 

Regarding the check to Paul A. Dever of March 9, 1953, the facts are these: On 
that date, ex-Governor Dever, then practicing law in partnership with me, as 
attorney for Bernard Goldfine, negotiated a loan from Northfield Mills to John 
Fox, for $100,000. Fox gave his negotiable promissory note dated March 9, 1953, 
payable in 2 months, secured by collateral, to Northfield Mills, for that amount. 
The $100,000 received by Mr. Dever from Northfield Mills was, in its entirety, 
paid over to Fox in exchange for his note. Not a dollar was retained by Dever. 
A photostatic copy of the note (three pages) bearing Fox’s signature not only as 
maker, but on the two preceding pages to identify the same, is annexed. 

The obligations of the above notes were extended from time to time, but were 
ultimately paid in full by the makers. 

The two checks for $11,000 each of January 29, 1953, represented an invest- 
ment in United States Leather stock in which Mr. Goldfine and Mr. Dever had a 
joint interest. 

Let me say in closing this letter that I had believed that recent decisions of 
the U.S. Supreme Court had afforded a large measure of protection to the public 
from persecution at the hands of congressional committees. I thought I had 
observed that the conduct of congressional committee hearings had gained in 
fairness and effectiveness. The performance in Boston, however, has shown 
that even the honored dead are not safe from irresponsible and reckless attacks 
on their character. 

I have the permission of Mr. Goldfine and his attorney, Samuel P. Sears, to 
release this letter, together with copies, to the press. 

Very truly yours, 
Epwarp 0. Proctor. 

Mr. Procror. I did, sir. 

The CuatrMan. I believe that, in response thereto, a statement was 
prepared by the staff which was presented to the committee and which 
also was made public. But I do not believe that has been put in the 
record, has it, Mr. Lishman ? 

Mr. Lisuman. Yes, sir. 

The Cuatrman. That has already been included in the record. You 
may proceed, Mr. Proctor. 

Mr. Procror. Mr. Chairman and members of the committee, in the 
first place let me state that I am very grateful for the invitation that 
you have extended me so that I may make this statement. And may 
I further state that I have no information in my possession or knowl- 
edge relating to the subject matter of your committee’s inquiry because, 
so far as I know, the late Governor Dever and his brother had never 
had anything to do with the Federal regulatory agencies representing 
Bernard Goldfine. 

Coming then immediately to the checks which were adduced at the 
Boston hearing, I should like first to speak to the check which I be- 
lieve was the first one mentioned, that of March 9, 1953, for $100,000, 
which was payable to Paul A. Dever. 

In my statement, which I have just put into the record, I stated 
that the facts regarding that check were as follows: 


That on that date ex-Governor Dever, then practicing law in partnership 
with me, as attorney for Bernard Goldfine, negotiated a loan from Northfield 
Mills to John Fox for $100,000. Fox gave his negotiable promissory note dated 
March 9, 1953, payable in 2 months, secured by collaterial, to Northfield Mills 
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for that amount. The $100,000 received by Mr. Dever from Northfield Mills 
was, in its entirety, paid over to Fox in exchange for his note. Not a dollar 
was retained by Dever. A photostatic copy of the note (three pages) bearing 
Fox’s signature not only as maker but on the two preceding pages to identify 
the same, is annexed to my statement. 

I have another copy of that note here which I will offer in the record. 

Mr. Lisuman. That is already in the record, Mr. Proctor. 

Mr. Procror. Then I will not be required to put that in. How- 
ever, let me state that I have since been informed—and this is infor- 
mation 

Mr. Lisoman. By whom were you informed ? 

Mr. Procror. By counsel for the Pilgrim Trust Co. That that 
check for $100,000 payable to Mr. Dever which was numbered 143011, 
was returned to the bank unused, and that on the same day a new check 
was purchased by Northfield Mills payable to John Fox, No. 143025, 
and that that cheek—— 

Mr. Lisuman. Mr. Chairman, in order that we may get this record 
straight, I should like to interrupt the testimony at this point. 
Otherwise we are going to be going off on a tangent. 

I would like to point out that, contrary to what Mr. Proctor has 
just said, the Pilgrim Bank has given to the committee, in answer to 
a subpena, an extract from its records showing that on March 9, 1953, 
this check was not returned, but was in fact paid on the same date. 

Mr. Procror. My information is— 

Mr. Lisuman. I will show you, Mr. Proctor, the records supplied 
to this subcommittee by the Pilgrim Trust Co. which so states, and 
ask you to look at it. 

(Document handed to witness. ) 

Mr. Proctor. I shall be pleased to. 

I can only state in reply that I am informed by counsel for the 
Pilgrim Trust Co. that a notation “Paid” indicates that the check 
was returned uncashed. This is my information. 

Mr. Lisuman. I ask you to look at the document and look at the 
top column. Doesn’t it say “Paid”? 

Mr. Procror. That’s what I said. On that same date a new check, 
purchased by Northfield Mills, payable to John Fox, No. 143025, was 
issued, endorsed, “John Fox by Rita Doten,” attorney, and deposited 
to the account of John Fox in the Day Trust Co., Boston. That is 
information furnished by the bank. I have no documentary proof 
other than that. 

The Cuarrman. I might say for the information of both you and 
Mr. Lishman that we will have the information here following your 
presentation, and the documentary proof regarding these checks and 
their papers. So we will develop that in the next few moments. 

Mr. Procror. Furthermore, regarding the two checks dated Jan- 
uary 30, 1953, of the Pilgrim Trust Co., bought by Strathmore 
Woolen Co. and Northfield Mills, payable to Paul ‘A. Dever for 
$11,000, I am informed that both those checks for $11, ,000 were re- 
turned unused to the bank, probably also endorsed “Paid” 

The Cuamman. Wait just a minute. Let me see if I understand 
you correctly. You mean both checks were returned endorsed ? 

Mr. Procror. No, not endorsed. They are marked “Paid” 

The Cuarrman. They are marked “Paid” but not endorsed ? 

Mr. Procror. That is right. 
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The Cuatrman. I misunderstood you. 

Mr. Procror. In that connection, however, I do know, from a docu- 
ment which was in the vault of Governor Dever’s papers, that on 
January 29 he gave Bernard Goldfine $11,000 for investment in 
U.S. Leather Co. stock. I have here Mr. Goldfine’s receipt for that, 
which I shall be pleased to put into the record, and there is a photo- 
static copy for the record. I am told that that was a joint purchase 
to which each contributed $11,000 in that particular stock, 

The CHarrman. Mr. Proctor, do you know or have information 
that this is true - authentic ? 

Mr. Procror. I do, sir. I am executor of his estate, and that docu- 
ment which I just handed Your Honor is a photostat of what was 
found among his private papers in his vault. 

The CuarrMan, Let it be received for the record. 

(The document referred to follows :) 
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Mr. Proctor. Next, may it please the committee, I direct attention 
to a check for $150,000 which was referred to at the Boston hearing, 

payable to Edw ard J. Dever. I do not know the date of that check, 
but I understood it was in October of 1952. 

The Cuarrman. I think it would be advisable for the record to 
show, if it is not already shown at this time, that Governor Dever is 
deceased, and also his brother, Edward, is deceased. Is that true? 

Mr. Procror. Yes,sir. With regard to that, my statement was this: 

In the fall of 1952 Mr. John Fox asked Governor Dever if he could obtain 
financial assistance for the Boston Post. Governor Dever sought such assist- 
ance from Mr. Goldfine, who had been his close friend for many years. Mr. 
Goldfine, at the Governor’s request, loaned $150,000 to the Post, through a check 
of Northfield Mills, payable to Edward J. Dever. The entire sum, either by 
endorsement of the check or by transfer of the proceeds after cashing it, was 
turned over to the Post Publishing Co., which, on October 2, gave its promis- 
sory note for $150,000 payable in 15 days with interest at 3 percent to 
Bernard Goldfine. Not only is it true that neither Governor Dever nor his 
brother Edward received one dollar of this sum, but in order to obtain the 
accommodation for the Post, Governor Dever himself endorsed the Post’s note, 
waiving demand and notice. While I do not find a copy of the October 2 note 
in our files, I do find a copy of the renewal note given on the 17th, of which I 
annex a photostatic copy. 


At the Boston hearing only one check as of that period was put in 
evidence, and my letter was directed solely to that check. The 


transactions, however, covered a sum much larger than $150,000, and 
I will state what the transactions were. 
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Let me say in this connection, Mr. Chairman, that Governor Dever 
had drawn a will in which I was named as executor, and he had been 
ill for a good many years actually. Some 2 years ago when giving me 
instructions for the administration of his estate he told me that in 
October 1952, at a time when he was running for reelection as Gov- 
ernor of Massachusetts, John Fox, who is editor of the Boston Post, 
demanded financial assistance in the form of a loan, and that he, with 
the assistance of his brother Ted—he was generally known as Ted— 
obtained the loan for the Post from Bernard Goldfine. 

The CHatrMAN. Since you are not presenting a prepared statement 
but merely giving an extemporaneous presentation here, I think it 
would not be contrary to the usual established procedure to interrupt 
as you go from one point to the other. 

Did I understand you to say that John Fox demanded of the late 
Governor Dever a loan in a substantial sum? 

Mr. Procror. That is exactly the language which Governor Dever 
used to me in describing the transactions. 

The CHarrMan. Just what were the circumstances where Mr. Fox 
could make such a demand of the former Governor with respect to 
a loan? 

Mr. Procror. The Boston Post had for many years been tradi- 
tionally a Democratic paper. In the fall of 1952 when Governor 
Dever was running for office it had come out for certain Republican 
candidates and had not taken a position on the State ticket in 
Massachusetts. 

Immediately after this loan was made, and John Fox received 
$400,000 in loans from Bernard Goldfine, on October 24, 1952, it came 
out with a front-page editorial in favor of Paul A. Dever for Gover- 
nor and John F. Kennedy for Senator. I have it here. I would be 
glad to submit it to the committee. 

The Cuatrman. As I understand, Mr. Proctor, you are telling this 
committee that Mr. Fox made a demand on Governor Dever in 1952. 
Governor Dever was running for reelection, was he not? 

Mr. Proctor. He was. 

The Cuarrman. And he made a demand for a loan of $400,000? 

Mr. Proctor. Sir, I do not know the amount. All I know is that 
he demanded a loan and that he got loans of $400,000 from Mr. Gold- 
fine. 

The CHatrman. And the entire loan of $400,000 came from Mr. 
Goldfine? 

Mr. Proctor. Yes, sir. 

The Cuatrman. And that was negoitated or brought about by the 
action of Governor Dever ? 

Mr. Procror. His brother Edward was the one. 

The Cuarmman. His brother Edward Dever. And after this loan 
in favor of the Boston Post, Mr. Fox’s paper came out openly sup- 
porting him in his reelection ? 

Mr. Procror. I can only say that the endorsement of the Post was 
withheld until after that period, and I wouldn’t want to go beyond 
that, sir. It was never given before that. 

On October 17 I have here an office copy—this came from my part- 
nership files—of a promissory note—— 

Mr. Hate. October 17 of what year? 
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Mr. Procror. 1952, sir. 


Fifteen days after date we promise to pay to the order of Bernard Goldfine 
One Hundred and Fifty Thousand Dollars ($150,000) with interest at the rate 
of three percent (83%) per annum at the office of the Guaranty Trust Company 
of New York, 140 Broadway, New York, N.Y. 

Post PUBLISHING COMPANY, 
By President and Treasurer. 


This is my office copy and, of course, does not bear the signatures. 
And I hand you a photostatic copy. 

Mr. Lisuman. Mr. Proctor, you sent a photostatic copy of this un- 
signed renewal, is it, or is this the note itself ? 

Mr. Procror. That I am unable to state. It is the first one I have. 

Mr. Lisuman. Do you have the note ? 

Mr. Procror. No, sir, I have not the note. I have only this file 
copy. 

Mr. Lisoman. It is an unsigned note. 

Mr. Procror. But I have later documents referring to it that au- 
thenticate it. 

Mr. Lisuman. Could we hear some of these later documents that 
authenticate this signature on this note? At present the signature 
space is a blank. 

Mr. Procror. That is correct. That is just a file copy. 

The Cuatman. Is the original in existence ? 

Mr. Proctor. I do not know, sir. It would not normally be in my 
possession. 

Mr. Lisuman. If paid, the note would go back to the maker, would 
it not ? 

The CuatrrmMan. The committee will receive it for the record. 

(The document referred to follows :) 

Boston, MASSACHUSETTS, October 17, 1952. 

Fifteen days after date we promise to pay to the order of Bernard Goldfine 
One Hundred and Fifty Thousand Dollars ($150,000) with interest at the rate 
of three percent (8%) per annum at the office of the Guaranty Trust Company 
of New York, 140 Broadway, New York, N.Y. 

Post PUBLISHING COMPANY, 
By 
President. 
And by 
Treasurer. 

Value received. 

Protest waived. 

Mr. Lisuman. If paid, wouldn’t this note go back to the maker? 

Mr. Procror. Yes; the Post Publishing Co. 

Mr. Lisuman. Doesn’t your statement say it was paid ? 

Mr. Procror. It was. The note went back to the Post Publishing 
Co., not to me. 

The next documents that I shall offer were not in my office files, but 
were in the vault of Governor Dever’s private papers, which I found 
after his death. 

I find again an unsigned paper dated October 31, 1952, reading as 
follows: 


Referring to that certain promissory note dated October 17, 1952, given by 
Post Publishing Company to Bernard Goldfine in the sum of One Hundred and 
Fifty Thousand Dollars ($150,000) with interest at the rate of three percent 
(3%) per annum payable fifteen days after that date at the office of Guaranty 
Trust Company of New York, 140 Broadway, New York, N.Y., which note the 
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undersigned endorsed, the undersigned hereby consents to the extension of the 
date of payment of such note to November 10, 1952 at the same place with inter- 
est at the same rate, and agrees that such extension shall not release the under- 
signed from liability as endorser thereof. 


[ should like to offer a photostatic copy of that. 

The CuarrMan. That is not signed either. 

Mr. Procror. That is not either. 

‘The Cuarrman. Is there a signed original that you know of? 

Mr. Procror. No, sir, I do not know. 

The Cuarrman. All right, proceed. You may unravel it before 
you get through. 

Mr. Procror. The next document which I have in my possession 
does bear the initials of Paul A. Dever, which I can identify. It is 
dated November 10, and reads as follows: 


Referring to that certain promissory note dated October 17, 1952, given by 
Post Publishing Company to Bernard Goldfine in the sum of One Hundred and 
Fifty Thousand Dollars ($150,000) with interest at the rate of three percent 
(3%) per annum payable fifteen days after that date at the office of Guaranty 
Trust Company of New York, 140 Broadway, New York, N.Y., which note the 
undersigned endorsed— 


the undersigned being Paul A. Dever— 


and the date of payment of such note having been extended with the consent of 
the undersigned to November 10, 1952, the undersigned hereby consents to a 
further extension of the date of payment of such note to December 10, 1952, 
at the same place with interest at the same rate, and agrees that such extension 
shall not release the undersigned from liability as endorser thereof. 


This, too, of course, is a retained copy of a document which would 
have been delivered in the normal course to Bernard Goldfine. 

The CHatrMAn. In view of the fact that this last one, the third 
instrument, is initiated, and you have identified it, I think. to make 
the record comple te, all three of them should be in the record. There- 
fore, these last two will also be received. 

(The documents referred to follow :) 


30STON, MAssacHuseEtts, October 31, 1952. 

Referring to that certain promissory note dated October 17, 1952, given by 
Post Publishing Company to Bernard Goldfine in the sum of One Hundred and 
Fifty Thousand Dollars ($150,000) with interest at the rate of three percent 
(3%) per annum payable fifteen days after that date at the office of Guaranty 
Trust Company of New York, 140 Broadway, New York, N.Y., which note the 
undersigned endorsed, the undersigned hereby consents to the extension of the 
date of payment of such note to November 10, 1952 at the same place with 
interest at the same rate, and agrees that such extension shall not release the 
undersigned from liability as endorser thereof. 


BOSTON, MASSACHUSETTS, November 10, 1952. 

Referring to that certain promissory note dated October 17, 1952, given by Post 
Publishing Company to Bernard Goldfine in the sum of One Hundred and Fifty 
Thousand Dollars ($150,000) with interest at the rate of three percent (3%) 
per annum payable fifteen days after that date at the office of Guaranty Trust 
Company of New York, 140 Broadway, New York, N.Y., which note the under- 
signed endorsed, and the date of payment of such note having been extended with 
the consent of the undersigned to November 10, 1952, the undersigned hereby 
consents to a further extension of the date of payment of such note to December 
10, 1952, at the same place with interest at the same rate, and agrees that such 
extension shall not release the undersigned from liability as endorser thereof. 


R. A. D. 
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Mr. Procror. I have next a copy of a two-page letter which I found 
in our office files. It is a letter addressed by John Fox to Mr. Bernard 
Goldfine, and bears an attestation of Rita E. Doten, treasurer, Boston 
Publishing Co., and purports to indicate acceptance by Bernard 
Goldfine. 

I am of the impression, Mr, Chairman, that this i is what we — a 
conformed copy and that those are not actual signatures. But I do 
recognize the signature of Rita E. Doten as genuine, and I would like 
to read this letter, if may. I will hand a copy of it to the committee. 

This letter is from John Fox to Mr. Goldfine, and I may say I tried 
to get the original of this from Mr. Goldfine, but have not sticceeded. 


DEAR Mr. GOLDFINE: I refer to the three notes which you hold, the first that of 
Post Publishing Co. which, as extended, will mature on December 10, 1952, being 
in the amount of $150,000, the second also being a note of Post Publishing Co., 
which will mature on Dec. 15, 1952, being in the amount of $100,000, and the third 
a note of John Fox in the amount of $150,000, which will mature on or about 
December 30, 1952. 


There is a total of $400,000 of notes. 


I hereby agree that I will pay $100,000 on account of the principal of the 
third note, together with accrued interest on the entire amount thereon, on 
December 30, 1952, and will give you at that time a new note for the balance 
which will be payable on demand. 

The notes maturing December 10, and December 15, 1952, will be extended on 
a demand basis. 

The terms of my letter agreement with you, dated November 8, 1952, as 
amended, shall apply in all respects to the notes as extended without a. or 
substitution in the collateral therefor without your consent. 

I understand that it is your intention if another business matter which I 
have under consideration with you is reduced to a satisfactory contract be- 
tween us and the others involved on or about December 16, 1952, you will agree 
to extend the notes referred to above to a definite date which is expected to be 
February 10, 1953, with respect to $150,000 and February 15, 1953, to the bal- 
ance of $150,000. 

I am writing this letter to you in my capacity as president of the Post Pub- 
lishing Co., the maker of the first and second notes referred to above, and in 
my individual capacity as maker of the third note, and as guarantor of the 
first two notes. 

If this arrangement is acceptable to you, will you so indicate on the carbon 
copy of this letter presented herewith, and return the same to me? 

Very truly yours, 
JOHN Fox. 

Accepted and agreed to this 6th day of December 1952. 

BERNARD GOLDFINE. 


And attested by Rita Doten, treasurer of Boston Publishing Co. 

As I said, I am quite certain that that is Mrs. Doten’s own hand- 
writing. The others, I should think, were conformed signatures. 

Mr. Lisuman. Mr. Proctor, did you attempt to get the original of 
this letter from Mr. Bernard Goldfine ? 

Mr. Procror. I have asked Mr. Goldfine to look for it, and so far 
T have been unable to get the original. 

So that it now appears that Mr. Goldfine furnished $400,000 to 
the Post or to Mr. Fox as publisher, and I believe that that accounts 
for the amounts of all of the checks from Goldfine either to Mr. 
Dever or to John Fox in that interval. 

Mr. Lisuman. Yes, sir. Are you prepared now to answer some 
questions ? 

Mr. Procror. I shall be happy to try to. 
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May I state, sir, that I have had to try to reconstruct these facts 
from the statement which Governor Dever made to me and from 
documents in his vault and in my files, but I have had no access to the 
checks themselves and to a good deal ‘of the original correspondence. 
But I am certain, from these papers which I do find which are clearly 
authentic, that the transactions are as I have testified. 

Mr. Lisuman. Before I ask the questions, Mr. Proctor, I want to 
again state to you, as I tried to in Boston, that as counsel for this 
subcommittee no accusations whatsoever have been leveled at the late 
Governor Dever or his brother Edward. In the course of this inves- 
tigation we have been met with a situation where certain financial 
transactions of Mr. Bernard Goldfine become relevant and important. 
We had the testimony of Miss Paperman, with respect to one of his 
companies, that numerous checks had been drawn by her for which 
there were no supporting vouchers or documentary notes. When we 
reached the stage where the Pilgrim National Bank or the Pilgrim 
Trust Co. had ‘supplied us with information concerning checks in 
large amounts drawn on the same day, both to Governor Paul A. 
Dever and to Mr. John Fox, we were seeking to inquire as to what 
voucher or note underlay the check. It might well have been for 
legal services. We knew nothing of that nature. That was the pur- 
pose of the questions. It was not in any sense of the word to accuse 
any person. And the tenor of your letter accusing the committee and 
its counsel of tactics which were not followed, I hope, will be disposed 
of by the manner in which we attempt to quest ion you today. 

I will tell you that before the hearing I advised you concerning 
the documentary proof that we have from the Pilgrim Trust Co. in 
order that it might assist you in your testimony this afternoon. Is 
that not correct ? 

Mr. Procror. Yes, sir; a few minutes ago—this morning. 

Mr. Lisuman. This morning; yes, sir. 

Isn’t it a fact that there are six checks involved here, two for $11,000 
each ? 

Mr. Procror. That is correct. 

Mr. Lisoman. Drawn to the order of Paul Dever. You have ex- 
plained those as part of an investment transaction. 

Mr. Procror. I have. 

Mr. Lisuman. On March 9, 1953, we have two more checks accord- 
ing to the records supplied us by the Pilgrim Trust Co., the first check 
purchased by Northfield Mills, Inc., not Mr. Goldfine. 

Mr. Proctor. There is a treasurer’s check of the bank purchased 
by Northfield Mills. That is correct. 

Mr. Lisuman. And it is No. 143010, according to the record we 
have. You mentioned the number 143011. I would just like to have 
you verify whether the bank told you that was the same number or not. 

Mr. Procror. That is as it was given to me over the telephone by 
the bank’s counsel. That is all I can say on that. 

What number did you say it was? 

Mr. Lisuman. 143010. 

Mr. Procror. My note was 11. 

Mr. Lisuman. And that was in the amount of $100,000, according 
tothe bank. And, according to the bank, date paid was March 9, 1953. 

Mr. Procror. That is the same date as of issue. 
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Mr. Lisuman. Yes, sir. 

Mr. Procror. Correct. 

Mr. Lisuman. On that same day there was an additional, according 
to the bank records supplied us, treasurer’s check purchased by North- 
field Mills, Inc., to the order of John Fox, and the number assigned 
to that by the bank is 143025, and the date paid is March 11, 1953. 

Before I proceed to the two other checks, each in the amount of 
$150,000, I would like to stop here for clarification of the record be- 
cause we don’t want to leave any doubt as to how this transaction 
occurred. 

And now would you kindly explain whether Mr. Dever received 
the $100,000 on that date of March 9, 1953, as a loan to him or as a 
conduit to John Fox or what? 

Mr. Proctor. The only explanation I can give is that which is fur- 
nished me by the bank, that the first check, No. 143011 or 10, as you 
have it, for $100,000 was marked “Paid” when the check was unused 
to the bank and the new check issued to John Fox for that same 
amount, and, accordingly, that Mr. Dever received the $100,000 either 
as a conduit or in any other capacity. 

Mr. Lisuman. If that is what the records of the bank show, Mr. 
Proctor, we are fully prepared and welcome that explanation. 

Mr. Proctor. And on that I am merely telling you what the bank 
told me. 

The Cuarrman. Let me say here that we can talk about what 
somebody else told us and so forth, but following your presentation 
we intend to have the next witness here who will present the checks 
themselves. So they will speak for themselves. I am referring to 
the photostatic copies of them. 

Mr. Lisuman. Now we mentioned the two $11,000 and the two 
$100,000 checks, all purchased by Northfield Mills, Inc., as treas- 
urers’ checks, and we come to a check which, according to the rec- 
ords supplied us by the Pilgrim Bank, was drawn on October 3, 
1952, to the order of John Fox, purchased by Northfield Mills, Inc., 
No. 139542; amount $150,000, dated October 17, 1952. 

In order to have the record absolutely clear on this point, is this 
the check concerning which you do not have the promissory note? 

Mr. Procror. That is what I understand; yes. 

Mr. Lisuman. Now we come to the sixth check, which was a check 
for $150,000 purchased at the Manufacturers Trust Co. in New York 
City on October 3, 1952, which was payable to the order of Mr. Ed- 
ward Dever. 

What is the explanation? It was marked “Paid” the same date 
at the bank. 

Mr. Procror. That, of course, is the amount of the note of October 
17. Whether Edward Dever cashed that check and paid the proceeds 
to Mr. Fox or whether that check, like the other, was returned and 
another one issued in its place I have no knowledge, sir. I have en- 
deavored to get that information from Mr. Goldfine, and so far I 
have been unable to get it. But it is my understanding that the 
amount represented by that check, either by endorsement and pay- 
ment of the check itself or through substitution of another check, 
was the check for which the note of $150,000 of October 17 was given. 

Mr. Lisuman. Did you or your firm or Governor Dever ever rep- 
resent Mr. Goldfine ? 
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Mr. Procror. Yes. 

Mr. Lisuman. Did you also represent Northfield Mills, Inc., in 
any matter? 

Mr. Proctor. Yes, we represented his companies to some extent. 
He did business largely through his companies, and we represented 
them. 

Mr. Lisuman. Do you know or do you remember whether or not 
the Northfield Mills, Inc., charter authorized it to loan money in this 
manner ¢ 

Mr. Procror. I know nothing about that, sir. 

Mr. LisumMan. The one note that you have introduced shows that 
it is payable to Mr. Bernard Goldfine, does it not ? 

Mr. Procror. It does, sir. 

Mr. Lisuman. Yet the bank records show that this $100,000 was 
purchased by Northfield Mills, Inc. Why didn’t the note of Mr, Fox 
run to Northfield Mills, Inc., which purchased the check rather than 
to Mr. Bernard Goldfine? 

Mr. Procror. I can only guess what the answer to that is, sir, and 
that is that Mr. Goldfine used his ¢ ompanies in many different trans- 
actions, that it was for his convenience that this particular money 
come from this particular company, but that he himself handled 
transactions with Edward J. Denver individually. 

Mr. Lisuman. Is it not a fact that the unsigned renewal of the 
$150,000 note also purports to run to Bernard Goldfine when, in fact, 
the $150,000 treasurer’s check had been purchased by Northfield Mills, 
Inc? 

Mr. Procror. That is entirely correct, sir. 

Mr. Lisuman. Again I ask you why was not this renewal of the 
promissory note made to Northfield Mills, Inc., rather than Mr. Ber- 
nard Goldfine ? 

Mr. Procror. I can only answer as I did before, sir, that although 
it appears that the Northfield Mills, Inc., purchased that partic salar 
note, that Mr. Goldfine indiscriminately used these companies at his 
convenience, as I understand it. 

Mr. Lisuman. Was Mr. Goldfine the sole stockholder in Northfield 
Mills, Inc. 

Mr. Procror. That is something of which I have no knowledge or 
information, 

Mr. Lishman. At one time you represented Mr. Goldfine and the 
company, did you not? 

Mr. Procror. In certain matters; not as general counsel. 

Mr. Lisuman. But you never examined tlie charter ? 

Mr. Procror. That is correct. 

Mr. Lisuman. And you never ascertained who the stockholders 
were in the company ? 

Mr. Procror. That is correct. I never did. What my partner 
may have done I couldn’t say. 

Mr. Lisuman. Mr. Proctor, I want to thank you very much for 
coming here and giving the explanation that you have. IT know you 
have given the best explanations you have been able to with the docu- 
ments available, and I hope that you will be able to obtain from Mr. 
Goldfine the original note in order that the explanations may be 
completed. 
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Mr. Proctor. You have subpena powers and I do not, sir. 

I might add, in parting, that I have come to Washington at my own 
expense, and believe that I am paying my own hotel bill. 

The Cuarrman. The members of the committee will very likeliy 
have some questions. 

Mr. Flynt, do you have any questions of Mr. Proctor? 

Mr. Fiynt. No, sir. 

The CHarmman. Mr. O’Hara? 

Mr. O’Hara. Mr. Proctor, you have indicated you were the law 
partner of former Governor Paul Dever. 

Mr. Procror. Yes, sir. 

Mr. O’Hara. Was his brother Edward Dever also a partner of that 
same firm ? 

Mr. Procror. His brother Edward was originally an employee of 
the firm, but when Governor Dever was elected Governor of Massa- 
chusetts he severed all connection with his law practice, and I con- 
tinued in partnership with the young man—he was very much 
younger—under the name of Proctor & Dever until the time when 
Governor Dever appointed his brother to the bench. Then for a 
while I was without a partner, and after Governor Dever was de- 
feated for reelection, then we resumed our partnership, in the begin- 
ning of 1953. 

Mr. O’Hara. When was Ed Dever appointed judge by his brother 
Paul, approximately ¢ 

Mr. Procror. It must have been in 1950 or 1951, sir; about then. 

Mr. O’HaraA. Governor Dever was elected Governor when, the 
first time ? 

Mr. Procror. He was Governor for 4 years, and that ended in 1952. 
It must have been 1948. 

Mr. O’Hara. I am confused by your testimony, and I do not mean 
to infer that you purposefully did that. It was just that I did not 
get all of the testimony. 

Having been in attendance at the hearing in Boston, as I recall it 
there were three checks issued to former Governor Paul Dever, dated 
in March of 1953, two each for $11,000 and one of $100,000. Were 
they all issued in March of 1953 ? 

Mr. Procror. That is not entirely accurate, sir. The $100,000 
check was issued March 9, 1953. The two others, as I recall it, were 
issued January 29, 1953, the $11,000 ones. 

Mr. O’Hara. As I understand it, you claim that the two $11,000 
ones were used in the investment—in what leather company ? 

Mr. Proctor. United States Leather Co. 

Mr. O’Hara. And was $11,000 of that stock retained by Mr. Dever 
and $11,000 turned over to Mr. Goldfine? 

Mr. Procror. That is my understanding. That was a joint pur- 
chase in which they had equal interests of $11,000. 

Mr. O’Hara. The total interest was $11,000. 

Mr. Procror. The total interest was $22,000. Each put in $11,000. 
I have put in evidence today Mr. Goldfine’s receipt to Paul Dever for 
the $11,000 that he put in. 

Mr. O’Hara. In other words, Mr. Goldfine advanced the $11,000 
to—— 

Mr. Procror. For his own interest. 
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Mr. Dever gave $11,000 of his own money to Bernard Goldfine and 
got Goldfine’s receipt for it dated January 29. Then Bernard Gold- 
fine put in $11,000 of his own. But I am told that those two checks 
actually were never used in the transactions. 

Mr. O’Hara. What was the transaction? Was it $11,000 stock 
picked up? 

Mr. Procror. That’s my understanding, sir. 

Mr. O’Hara. Did it show up in the estate of Mr. Paul Dever? 

Mr. Proctor. No, sir, it is not in his estate. 

I take it it is a transaction that was disposed of years ago, and I 
have no further knowledge about it, sir. 

Mr. O’Hara. Did you ever inquire of Mr. Goldfine whether the 
estate of Mr. Paul Dever had any interest in that stock? 

Mr. Procror. My only talk with Mr. Goldfine was a few days ago 
in which he told me that neither of the two $11,000 were used, but 
that both were returned to the bank, but that the transacion was a 
joint purchase by _ two of them in which each had a $11,000 inter- 
est in that stock. I do not know how it was liquidated, sir. I have 
no information on that point. 

Mr. O’Hara. When did Mr. Paul Dever die? 

Mr. Procror. April 11, 1958. 

Mr. O’Hara. Why would the checks be returned to the bank if 
they were not cashed? Would they not go back to Mr. Goldfine? 

Mr. Procror. They were treasurer’s checks. 

Mr. O’Hara. They were treasurer’s checks on the bank? 

Mr. Procror. Yes, sir. 

Mr. O’Hara. What we often call a cashier’s check? Is that the 
same sort of a transaction ? 

Mr. Procror. That is my understanding, sir. 

Mr. O’Hara. When did Mr. Ed Dever die? 

Mr. Procror. He died 4 or 5 years ago. 

Mr. O’Hara. He died before Paul did? 

Mr. Procror. Long before that, sir, yes. 

Mr. O’Hara. Gettifig down to this $100,000 check to Paul Dever, 
why, if this was for a loan to Mr. Fox, would Mr. Paul Dever be han- 
dling it when Mr. Goldfine had obviously been making loans prior 
to that time directly to Mr. Fox? Could you shed any light on that? 

Mr. Procror. Only to this extent, that I find the “collateral note, 
which is a very elaborate note of four pages, was in our office files, 
which would indicate that the transaction went through our office. I 
did not have any personal knowledge of it at the time. However, I 
know that the transaction took place because I was personally ac- 
quainted with the fact that thereafter there were substitutions of dif- 
ferent collateral for those that are in the note. To that extent I have 
personal knowledge of it, and that’s all. 

Mr. O’Hara. In other words, Mr. Fox, in his negotiations for a 
loan from Mr. Goldfine, had to put up some collateral? Is that the 
situation ? 

Mr. Procror. That is correct, sir; considerable collateral. 

Mr. O’Hara. With reference to this $100,000, it is not clear to me, 
Mr. Proctor, what happened to the check. Would you please go over 
that again. It was not made by the bank? 
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Mr. Procror. My information on that, sir, comes from the bank, 
and it is that that check was immediately returned to the bank marked 
“Paid”, indicating that it was not used, and that on the same day a 
substitute cashier’s check, made out to Mr. Fox, was issued, and that 
that was endorsed by Mr. Fox and deposited to his account in another 
bank. 

Mr. O’Hara. What I do not understand is why it should be han- 
dled that way. Do you know of any other explanation, or do you 
know of anyone who could give the explanation ? 

The Caarrman. I might say, Mr. O’Hara, I understand that prob- 
ably there will be a witness who can give that explanation who will 
follow. 

Mr. O’Hara. Counsel has mentioned six different checks here, and 
it is not clear to me what they all amount to. Do they amount to 
$422,000, or what do they amount to? 

Mr. Lishman, can you tell me? Maybe that will straighten it out 
in my mind. 

Mr. Lisoman. They amount to $522,000. 

Mr. Procror. That is including the check to Mr. Fox, you mean? 

Mr. Lisuman. Including a check in New York that you do not have 
before you, Mr. O’Hara, the Manufacturers Trust Co. treasurer 
check to the order of Edward Dever, purchased by Northfield Mills 
in the amount of $150,000 on October 3, 1952. 

Mr. O’Hara. What happened to that check? Do you know any- 
thing about that at all, of your own knowledge? 

Mr. Proctor. All that I know is that that date, October 17, was the 
date that the Post gave its promissory note to Bernard Goldfine for 
that amount, from which I inferred that that check or a substitute 
for it was used in making that payment to the Post. 

Mr. Bennett. Will the gentleman yield ? 

Mr. O’Hara. Yes. 

Mr. Bennetr. Would not Mr. Goldfine be the best witness to explain 
this matter ? 

Mr. O’Hara. I would think so. 

Mr. Bennetr. May I ask if Mr. Goldfine will be called as a witness, 
and, if so, when ? 

The CHatrman. There has been no definite arrangement for Mr. 
Goldfine’s appearance. The Chair has had in mind that as soon as 
we could get to it Mr. Goldfine would be asked to come before the 
committee. At the present time we are trying to get the record 
straight from the employees of Mr. Goldfine. Miss Paperman, with 
the records, is here this afternoon, and we will get to her again as soon 
as Mr. Proctor has concluded his testimony. 

Mr. Bennett. It occurs to me, Mr. Chairman, the maker of a check 
is the best witness to describe the circumstances under which the 
check was issued. Therefore, I think that the committee is probably 
wasting time by asking people who are not intimately familiar with 
the transactions. 

Mr. O’Hara. I agree it is a lot of hearsay, and I was trying to get 
at the facts in respect to Mr. Paul Dever and Mr. Edward Dever, who 
are deceased, and I was desirous of clearing that up, as you can appre- 
ciate, Mr. Proctor, in fairness to them. 

Mr. Procror. Yes. 
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Mr. LisumMan. May I say a word to Mr. Bennett, please ? 

With respect to the purchaser of these checks, the Northfield Mills, 
Miss Paperman, who is under subpena, is in the room today. When 
she was questioned about these checks she took the position in Boston 
that this question was irrelevant and refused to answer. She is here 
today, and Mr. Bennett may be able to inquire of her and obtain an 
explanation as to how these transactions were handled. Right here. 
She is the bookkeeper. 

Mr. BENNET?Y. She is here? 

Mr. Lisuman. Yes. 

Mr. Bennett. Is she the maker of the checks? I understood it was 
Mr. Goldfine. 

Mr, Lisuman. Northfield Mills purchased these treasurers’ checks. 

The Cuarrman. | wonder if I could ask if we could conelude with 
this witness. He does not seem to know about these things, and most 
of it is what somebody told him, and we are glad to get ail the infor- 
mation we can, but I think it would be better to get to someone who, 
if so disposed, can give us the information. 

Mr. Procror. Let me say, in answer to that, sir, that the statements, 
although you may characterize them as hearsay, what Governor Dever 
told me about this transaction at a time when he knew he was mortally 
ill and was giving instructions to me as executor, certainly should 
carry some we ight. 

The Cuamman. Mr. Proctor, there is no question about that at all, 
but you were told only so much by Mr. Dever, and, consequently, you 
do not, as you have so indic ated here, have all the information de- 
scribing these transactions. 

I do appreciate the fact that you came down here today in an effort 
to clarify this entire matter. The committee welcomes that and alw ays 
to get the facts on every particular incident. 

Mr. Procror. I think I have established by documentary evidence 
that $400,000 was received by John Fox in 1952 and $100, 000 in 1953. 

The Cuamman. Mr. Moss, do you have any questions ? 

Mr. Moss. I have no questions. 

The Cuarrman. Mr. Hale? 

Mr. Hare. No, sir. 

The Cuamrman. Mr. Heselton? 

Mr. Hese.tron. No, sir. 

The Cuatrman. Mr. Bennett ? 

Mr. Bennett. I have no questions. 

The Cuarrman. I have just one or two questions. 

Was Governor Dever a member of the law firm during the time 
he was Governor ? 

Mr. Procror. No, sir. He severed all connection with the practice 
of law during the time that he was Governor. 

The CyHarrman. In the transactions referred to them, which you 
have described here by Governor Dever, he was ac ting as an interme- 
diary, was he not, between Mr. Goldfine and Mr. Fox? 

Mr. Procror. The transactions in the fall of 1952 were while Gov- 
ernor Dever was still in office running for reelection, and in that 
instance his brother, Edward, handled the transaction for him. 

The transactions in March 1953 were when he was in private prac- 
tice, and were handled by him as an ‘attorney. 

82090— 59—pt. 10 + 
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The Cuamrman. Why was it necessary for Governor Dever to be 
-alled upon when he had to go to his brother about these transactions 
by Mr. Goldfine in order to satisfy Mr. Fox ? 

Mr. Procror. I think Edward Dever did the legal work, if I may 
put it that way. 

The Cuairman, That is very important, and I think about the 
crux of this entire matter, to show the relationship that exsited, not 
to indicate there was anything wrong about it, but to show the re- 
lationship that existed between Mr. Goldfine and the chief executive 
of the great Commonwealth of Massachusetts. 

Mr. Procror. There is no question, sir, that they were friends of 
many years’ standing. What I cannot appreciate is how that has 
to do with the question of legislative oversight which your committee 
is investigating, and unless you can show me 

The Cuamman. Let me tell you how it does. You have raised this 
question. Let me explain to you to show you that this committee has 
nothing in mind but to obtain the facts that are relevant. Mr. 
Goldfine occupies a position of very close relationship with people 
in high office. 

Mr. Procror. There is no question of that, sir. 

The CHarrman. As such, he has something of great importance to 
him or to his vast operations before the regulatory agencies of the 
Government. Then it becomes necessary, as the record shows s, for 
him to make some contact in order that he can let it be known that he 
is a close friend, and, therefore, in this matter seek favors that other- 
wise he could not obtain before the various regulatory agencies of 
Government. 

You can understand why it was necessary for Mr. Goldfine to be 
close to someone who was in a position to make these contacts at a 
time when it was very important, and I understand that in this 
particular instance—and you can make this record clear—one of the 
members of the law firm was a former member of the Securities and 
Exchange Commission. Is that true? 

Mr. Procror. No, sir. He was never a member of the law firm. 

Back in 1938 he occupied an office in our suite. He was not a mem- 
ber of the firm. But he was associated with us. 

The CuairmMan. Associated with you. 

Mr. Procror. Yes; back in 1938, 1939. 

The Cuarrman. And he was a member of the Securities and Ex- 
change Commission ¢ 

Mr. Procror. Much later. 

The Cuatrman. During the time we have talked about here? 

Mr. Procror. I think that is so. 

The CuatrmMan. Not only since 1953 but beginning in 1948, the rec- 
ord shows Mr. Goldfine was able to get by without complying with 
the law in reporting to the Securities ;and xchange Commission, on 
up until it was brought to a head, which was only recently. 

Does that explain { to you why this committee is interested in it? 

Mr. Procror. It seems remote to me, Your Honor, unless you have 
some evidence that Governor Dever in some w ay contacted some mem- 
ber of that Commission, and on that I am confident he did not. 

The Cuarrman. We have not charged that Governor Dever con- 
tacted any member of that Commission. We have not charged that 
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Jovernor Dever committed any illegal act. As a matter of fact, this 
committee does not charge anyone with committing any illegal acts. 

What we do is to develop the facts and report them and make them 
known here. That is our duty and responsibility. 

I know you must get your train. I understand you are very anxious 
to get your train back to Boston. 

Mr. Proctor. I hope to enjoy Washington a little while, sir. 

The Cuamman. We would be pleased to have you stay in Wash- 
ington for a while. 

With the thanks of the committee, we will excuse you. 

Will you permit the photographers to take your picture? The 
committee will permit it if you will, and we will have a 30-second 
recess. 

(A brief recess was taken.) 

The Cuarrman. The committee will be in order. 

Miss Paperman. 

Mr. Sears, did I understand you had a statement that you would 
like to make at the outset? 


TESTIMONY OF MILDRED PAPERMAN, TREASURER, BOSTON PORT 
DEVELOPMENT CO., BOSTON, MASS.; ACCOMPANIED BY ROGER 
ROBB, ATTORNEY AT LAW, WASHINGTON, D.C., AND SAMUEL P. 
SEARS, ATTORNEY AT LAW, BOSTON, MASS. 


Mr. Sears. Yes, Mr. Chairman. 

Just in the interest of continuity and in answer to Mr. Lishman’s 
inquiry of Mr. Proctor, I would like to inform the committee that 
Bernard Goldfine is the sole owner of the stock in Northfield Mills, 
Inc. 

Mr. Lisuman. Thatclearsthat up. Thank you. 

Mr. Sears. Thank you, Mr. Chairman. 

The Cuarrman. While we are on that, Miss Paperman, you have 
returned today with your counsel Mr. Robb and Mr. Sears, with the 
direction of the committee that you bring certain records, information 
and so forth with you. As I understand, part of this can be expedited 
on the very point that Mr. Sears has mentioned, and Mr. Lishman 
accepted by stipulation, with reference to the ownership and interests 
and so forth of the East Boston Real Estate Co. and the Boston Port 
Development Co. 

That being true, we have cleared that part of this record up now 
to avoid a long, drawn-out procedure with reference to going into 
certain records. 

Mr. Ross. Mr. Chairman, the witness has produced here today the 
stock books for the Boston Port Development Co., and she has pro- 
duced lists showing the stockholders of the East Boston Co., to- 
gether with a letter from the Second Bank State Street Trust Co. in 
Boston stating that they hold the stock books of the East Boston Co., 
and must keep them in their custody. 

However, there is no question, as I understand it, that Mr. Gold- 
fine owns in both companies the controlling interest and has owned 
such an interest for many years. 

Mr. Sears. About 85 percent. 

Mr. Lisoman. About 85 percent? 
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Mr. Srars. About 85 percent. 

Mr. Lisuman. From what date? 

Mr. Sears. 1942. 

Miss Parerman, 1942. 

The Cuairman. Then, in order to meet this particular problem and 
for the committee to have the information that is sought, at the out- 
set it can be stipulated that in both the East Boston Real Estate Co. 
and the Boston Port Development Co. Mr. Goldfine owns about—— 

Mr. Ross. 85 percent. 

The CHatrMANn. 85 percent on his own, and, as such, he has the 
control and management of both companies ¢ 

Mr. Ross. That is correct. 

The Cuarrman., Is that true? 

Miss Paprrman. That’s right. 

The Cuarrman. Mr. Lishman, does that satisfy that part of our 
investigation ¢ 

Mr. Lisuman. I would like a little clarification on that matter. 
The Port Development Co. has how many shares outstanding? 
14,000 ¢ 

Miss ParperMAN. 14,700. I’m not sure now. 

Mr. Lisoman. 14,700 is the figure we have. 

Miss ParerMAN. Yes, I think that is what it is. 

Mr. Lisuman. Of that 14,700, how many are owned by Mr. Gold- 
fine ¢ 

Miss PapermMAn. 5,108 shares. 

Mr. Lisuman. That is not 85 percent. 

Miss ParerMAN. 7,650 shares by East Boston Co., which is 51 per- 
cent interest. 

Mr. Lisuman. Yes. So that it is incorrect to say that Mr. Goldfine 
owns 85 percent of the stock of the Boston Port Co. 
Miss ParperMan. Between the two companies. 

Mr. Lisuman. I am just going to one company at a time. I just 
want the facts. 

It is not correct to say that he owns 85 percent of the stock of the 
Boston Port Development Co. Is that correct 

Miss ParermMAn. Well, he has a controlling interest in the company. 

Mr. Lisuman. Stockwise the East Boston Co., from the records we 
have, appears to have 51 percent of the stock of Boston Port Develop- 
ment Co. Is that a fact ? 

Miss Parerman,. That’s right. 

Mr. Lisuman. So that the East Boston Co. is the dominant stock- 
holder in the Boston Port Development Co. ? 

Miss ParerMan. That’s right. 

Mr. Lisuman. Now we come to the East Boston Co. 

How many shares are outstanding in the East Boston Co.? 

Miss ParerMANn. 150,000. 

Mr. Lisoman. And how many shares of stock does Mr. Goldfine 
have in the East Boston Co. ¢ 

Miss ParerMANn. 11,065 shares, I think. 

Mr. Lisuman. Has that been since 1942? 

Miss ParperMan. That’s when he first acquired the stock, 1942. 

Mr. Lasuman. Not when he first acquired it. When he first ac- 
quired that number of shares ? 
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Miss ParermMAn. Oh, no. It started in 1942. That is up to the 
present time. 

Mr. Lisuman. That represents an accumulation of shares since 
1942? 

Miss ParerMAN. That’s right, since 1942. 

Mr. Benner. Now long has he owned controlling interest? For 
how many years? 

Mr. Lisuman. In the East Boston Co. 

(The witness confers with her counsel.) 

The CuatrmMan. Could you give an estimate of how long? 

Miss Parerman. I couldn’t without checking, but I would say since 
the 1940's. 

The CuHamrman. Would you check that and supply it for the record ? 

Miss PAPERMAN. Yes. 

I mean I couldn’t check it today. 

(Information not furnished. ) 

Miss PapeRMAN. It is in the 1940’s I know, but I’m not sure as to 
when. But I imagine some of the SEC reports would show that, the 
10—K’s. 

Mr. Lisuman. That is correct. However, those reports are not 
entirely clear on that point. 

The CuarrMan. He has had the controlling interest since prior to 
1948. Isthat right? 

Miss PaperMAN. Oh, yes. 

The CuHarrmMan. Does that clear up that phase of it, Mr. Lishman? 

Mr. LisomMan. Yes, sir. 

The CuHamrmMan. Miss Paperman, you have been asked to bring the 
other information, records and so forth. Do you have those records 
with you? 

Miss ParermMan. I brought, as Mr. Robb stated, a letter from the 
Second Bank State Street Trust in connection with their stock books 
and ledgers which are in their custody. 

Then I brought bills from the Sheraton-Plaza, together with checks 
showing the payment of the bills from 1950, I believe, or 1951 through 
1958. 

Then I brought bills from—Well, I didn’t bring all of the bills. I 
just about had time to make a plane. Bills of the Waldorf in 1954. 

Then I brought bills of the Mayflower Hotel in Plymouth, Mass., 
1957, and some bills for 1955. 

The Cuamrman. Will you leave those with us now ? 

Miss ParerMAN. I don’t think I can leave them unless we have some 
photostats made, because they are the only copies I have. 1 do have 
photostats of the checks. 

Mr. Ross. Mr. Lishman says he would be glad to have us mak 
photostats for him, Mr. Chairman. We would be glad to do that. 

The CuarrMan. You mean all of that? 

Mr. Ross. I don’t know whether you would want all of this or not. 

The Cuarrman. We want it left here so we can go through it. We 
will return it, of course, and it will be preserved. But we cannot, 
obviously, go through all that this afternoon. 

Miss Paverman. Mr. Chairman, there are many of the hotel bills 
which have nothing to do with this hearing at all. 
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The Cuatrman. That we will not at all make any photostats or 
duplicates of. 

Miss Parerman. Then would you just want me to leave those which 
you are interested in, and I can take back the others? 

The Cuatrman. If you can stay here long enough to go through 
them with the staff, we will allow that. I understood you wanted to 
go back this afternoon. 

Miss Parerman. I think the afternoon is gone, but I will go back 
sometime tonight. 

The Cuarrman. The staff, of course, will have to have an oppor- 
tunity to go through them with you. 

Miss Parperman. Yes, and I will leave those 

Mr. Rozz. I am sure we can work it out. 

The CHarrman. That can be worked out satisfactorily. 

Mr. Ross. The witness also has the so-called Fox-Dever checks 
and notes, if the Chair wishes to inquire about that. 

The Cuarmrman. Yes, we would like to try to clear that up now. 
We have had so much discussion about it this afternoon. Maybe we 
can get down to the real crux of the transaction and clear up some of 
the confusion. 

Mr. Lisuman. Before you go into the explanation, may we have 
shown on the record the position that Miss Paperman holds with re- 
spect to the Northfield Mills, Inc. ? 

Miss ParermMan. I previously 

Mr. LisumMan. All of the committee members were not present. 

Miss Parerman. I keep the books and records of the Northfield 
Mills. 

The Cuarrman. Is your title “Secretary of the Northfield Mills”? 

Miss ParperMan. Well, I have acted as clerk pro tem for North- 
field Mills. 

Mr. O’Hara. Are you authorized to write checks upon that com- 
pany ? 

Miss Parerman. Well, I draw the checks. I don’t sign them. 

Mr. O’Hara. Who signs them ? 

Miss Parerman. Mr. Goldfine. 

The Cuatrman. Miss Paperman, will you proceed to describe the 
checks that you have ¢ 

Miss ParermMan. Yes. 

Mr. Ross. You mean with respect to the Dever transactions ? 

The CHatrrman. With respect to the Dever transactions; yes. 

Let us take first the two $100,000 checks. 

Miss Parerman. All right. 

On March 1953—I can barely make out the date here—March 9, 
I guess it is—I purchased at the Pilgrim Trust Co. two checks, each 
in the amount of $100,000. One was payable to John Fox and one 
payable to Paul A. Dever. 

It was a case of using one of them, and it was decided the check 
payable to John Fox would be used. The one which was drawn to 
the order of Paul A. Dever, check No. 143010, was marked “Not 
Used” in my handwriting and redeposited to the Northfield Mills 
account. 

Mr. Lisuman. Do you have that with you? 

Miss ParerMan. I have a photostat of the check. 
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Mr. Lisuman. Are you going to leave that with us? 

Miss PaperMAN. Yes. 

Mr. Lisuman. Fine. Thank you very much. 

Miss ParermMan. Then the other check, dated the same date, also 
in the amount of $100,000, payable to John Fox, check No. 1438025, 
was endorsed by John Fox by Rita E. Doten, attorney, for which 
the Northfield Mills were given a $100,000 note. 

The CuarrMan. This check was cashed, was it not, by Mr. Fox? 

Miss Parerman. I don’t know if it was cashed. It was endorsed 
by them. It was used by them. It went through the bank for their 
account. 

The CuarrMAn. And a note was received for this $100,000 ? 

Miss ParperMan. Yes. I have the note right here. Each of the 
pages are initialed by John Fox. This is a photostat. The note is 
dated March 9, 1953, in the amount of $100,000, 2 months after date, 
and for which Mr. Fox pledged collateral at the time. There were 
4.500 shares of U.S. Leather stock, 1,000 shares of North Penn Gas 
Co., and 1,100 shares of Western Union. This note is payable to the 
Northfield Mills. It is four pages. It is three pages; I am sorry. 

The CuarrMan. Do you have the original there ? 

Miss ParerMaNn. No; the original went back to Mr. Fox; but I have 
a photostat of the original. I have a photostat of the original with 
John Fox’s signature on it. 

The CuatrMan. Are you in a position to leave that with the com- 
mittee ? 

Miss ParerMan. Yes. 

The Cuarrman. Very well. 

Mr. Sears. Don’t you have it already ? 

Mr. Lisuman. I think Mr. Proctor has supplied us with a photo- 
static copy, but it is unsigned at the end. 

Mr. Ross. I will hand you this copy and you can see if it isn’t the 
same note; but signed, in all events. We are glad to leave that with 
you. 

Mr. Lisoman. We have an additional page that is unsigned. The 
page before that is signed. Is this additional page signed ? 

Mr. Ross. No. 

Miss PaperMan. I have so many papers here, I don’t know which 
is which. 

Mr. Lisuman. I think we will be satisfied with the copy that Mr. 
Proctor gave us, if you will state that you furnished him with a 
photostatic copy. 

Miss PaperMan. Yes. In fact, I typed it. That is my typing. 

The Cuatrman. You have—that is the $100,000 transaction, which 
means that two checks were issued at the same time, one for the $100,000 
for Mr. Dever, one for $100,000 for Mr. Fox ? 

Miss Parerman. Right. 

The Cuatrman. One could make 

Miss ParerMAN. That was up to Governor Dever at the time. Mr. 
Goldfine didn’t know how he wanted to handle it, whether he wanted 
the check payable to the Governor and have him endorse it to John 
Fox or issue his own check. 

_The Governor decided to use our own check, which was payable 
directly to John Fox. 
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The Cuarrman. And returned one that was made payable to him? 
Miss Parerman. Right; and I redeposited that to our own account. 
The Cuairman,. That is the two $100,000 checks ? 

Miss ParerMan. Right. 

The Cuarrman. Take the two $11,000 checks. 

Miss Parerman. I have them here. 

Check No. 142205, dated January 29, payable to Paul A. Dever— 
1953, I am sorry—payable to Paul A. Dever, in the amount of 
$11,000. It was not used. It is marked in my handwriting “not 
used” and redeposited to the Northfield Mills account. March 29, 
1953, check No, 14206, payable to Paul A. Dever in the amount of 
$11,000, not used marked so on the back in my handwriting and re- 
deposited to the account of the Northfield Mills. 

Mr. Lisuman. Could we have those for the record, please ? 

Mr. Ross. I will hand them to you now, Mr. Lishman. 

The Cuarrman. Can you explain why these two checks were issued 
and not used ? 

Miss Parerman. I am sorry? Well, as I remember it, there was ¢ 
stock purchase that Mr. Goldfine and Governor Dever jointly went 
into. The transaction amounted to $22,000. It was 2,000 shares of 
U.S. Leather, I think it was at $11 per share, and then there were 
two checks—there were three checks purchased, two of them payable 
to Paul A. Dever, each in the amount of $11,000, and another check 
payable to John Fox in the amount of $22,000. It was handled in the 
same manner like the $100,000 transaction. It was up to the Gover- 
nor whether he preferred the check payable to him or to John Fox. 

The CuatrmMan. Did Mr. Fox own the stock in this leather com- 
pany ? 

Miss ParerMaANn. Yes. 

The Cuarrman. And they were purchasing the stock from Mr. 
John Fox? 

Miss ParermMan. Yes, it was from Mr. John Fox. We then rede- 
posited the two $11,000 checks, and I gave them one check; that is, 
one check payable to John Fox for $22,000; I don’t happen to have 
a photostat of that with me. I forgot it. Then the Governor—it was 
in a participation that the Governor went into with Mr. Goldfine. 
He then reimbursed him for one-half interest. As a matter of fact, 
I had custody of the stock until it was sold, and when it was sold 
there was a profit realized in the transaction, and Governor Dever 
was given a check for his share of the profit. 

The Cuatrman. Is there anything further on that one, Mr. Lish- 
man ? 

Mr. Lisuman. We would like to get the check, if possible. 

The Cuarrman. Which one? 

Mr. Lisuman. The one that Miss Paperman said she forgot to 
bring, the $22,000 check. 

Miss PaperMan. I can bring that. 

The Cuatirman. You can supply that? 

Mr. Ross. May she send it to me and I will send it to you? 

The Cuarrman. That will be perfectly all right. There were two 
checks for $150,000. Let’s get those straight. 


? 


Miss ParerMan. We will start with the one of October 3; right? 
Mr. Lisuman. Yes. 
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Miss ParerMan. There was a check of October 3—I am sorry, that 
is the note. 

There was a check dated October 3, 1952, check No. 40130-8, the 
Manufacturers Trust Co. of New York. It is an official cashier’s 
check. It is payable to Edward J. Dever in the amount of $150,000. 
This check was endorsed by Edward J. Dever on the back. I don’t 
know whether he gave the cash to John Fox or whether he gave the 
check as it was. I can’t tell you that. I can’t tell by the endorsement. 
It is just endorsed in blank. This is the only check I have. I want to 
keep this one. 

Mr. O'Hara. Does the check show whether it was cashed in Boston 
or in New York? 

Miss PaperMAN. Well, it is Boston. Paid to order of the Federal 
Reserve Bank of Boston, and then it says something about the Dade 
Trust Co. This check represents a check which was drawn for the 
Meinhardt check, was drawn payable to the Manufacturers Trust 
Co. of the same date. For the Meinhardt check, this $150,000 check 
was purchased at the Manufacturers Trust Co. 

Mr. O’Hara. Which company was it drawn on originally ? 

Miss ParpermMANn. It was Northfield Mills. 

Mr. Liasuman. Northfield Mills account was debited to the amount 
of that check ? 

Miss ParerMAN. $150,000; yes. 

Mr. O’Hara. $150,000; yes. 

Mr. Lisoman. Our records show that. 

Miss ParermMan. Yes. I can’t give this up. I will get a ploto- 
stat. I have a note in connection with this $150,000 transaction, which 
is dated October 3, 1952, in the amount of $150,000, and it reads: 

90 days after date I promise to pay to the order of Northfield Mills, Inc., of 
Vermont, $150,000— 
signed Edward J. Dever. It says: 
Room 700, 89 State Street, Boston, interest at three percent. 
And then— 


waiving demand and notice, Paul A. Dever. 


Mr. Lisuman. Are you going to leave this note ? 

Miss Parerman. No; it is the only one I have. I have to make a 
copy for you. 

Mr. Sears. You have a copy of that in your files. 

Mr. Lisuman. No; I haven’t. I gave it back to him. I just have 
this one. We will make a copy. I will make a copy of it and give you 
the copy, but I have to have that. That is the only one I have. Then 
I have a note dated October 3, 1952, in the amount of $150,000 from 
John Fox for the same transaction, payable to Edward J. Dever. This 
reads: 

88 days after date I promise to pay to the order of Edward J. Dever, $150,000 
at the Dade Trust Company, Boston, with interest at three percent. 

It is signed by John Fox. 

Was this in satisfaction of the October 3, 1952, note of Northfield 
Mills, Inc., signed Edward J. Dever ? 

Miss PapermMAn. Yes. 

Mr. Lisuman. And it was so recorded on your books ? 
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Miss Parerman. Yes. This $150,000 loan was made, as far as we 
were concerned, to Edward J. Dever, and Edward J. Dever got a note 
from John Fox for the same transaction. 

It is endorsed on the back by Edward J. Dever, pay to the order 
of Bernard Goldfine, Edward J. Dever. 

Mr. Lisuman. Did you release Edward J. Dever from any obli- 
gation on this note of October 3, 1952? 

Miss Parrrman. I beg your pardon? 

Mr. Lisuman. I asked you: Did you give a release to Mr, Edward J. 
Dever for this note of October 3, 1952? 

Miss ParermMan. Well, I don’t remember any release. I dont’ re- 
member anything else. One was 88 days and one was 90 days, a 
difference of 2 days. 

Mr. Lisuman, I just want to be clear and have the record clear on 
this point. Was this note in effect paid by a note signed by Mr. Fox 
on the date shown there ? 

Miss Parerman. October 3, the same date. There is a difference of 
2days. One is due in 90 days and the other is due in 88 days. 

Mr. Lisuan. Do you have any knowledge of any facts as to why 
the transaction was handled in this manner? 

Miss Parerman. Yes, to a certain extend I do. It was the time, 
I believe that John Fox acquired the Boston Post in the summer of 
1952, and Governor Dever was running for reelection of office, John 
Fox in his very able manner can ruin people if he so elects, decided 
it was time to do that with Governor Dever at the time, and unless 
Governor Dever was able to secure money for him, loans, he was 
going to do that. 

Governor Dever being a good friend of Bernard Goldfine asked 
him if he would help him in getting this money for loans for John 
Fox, which he did. He did that for Governor Dever, not for John 
Fox. 

Mr. LisoMan. May we have each of these two notes 

Miss Paprrman. Photostats, not those. 

Mr. Lisuman. These are photostats themselves. 

Miss Parerman. Yes, but I will get another copy. 

Mr. Lisuman. May we have for the record the photostatic copy 
of the note in the amount of $150,000, dated October 3, 1952, to the 
order of Northfield Mills, Inc., of Vermont, signed by Edward J. 
Dever, together with the endorsements on the back thereof, of Paul A. 
Dever, and a note of the same date in the amount of $150,000, payable 
to the order of Edward J. Dever, signed John Fox and bearing the 
endorsement of Edward J. Dever, paid to the order of Bernard Gold- 
fine, and underneath that is Paul A. Dever, included in the record 
at this point? 

It is understood that the witness will supply a substitute photo- 
static copy of the documents that have just been identified. 

Miss Paperman. Right. 

The Cuatrman. Does that clear up the information with reference 
to the six checks? 

Mr. Lisuman. Do we have a photostatic copy of the Dever check 
of $11,000 to Mr. Goldfine paying for the leather company stock ? 

Miss ParerMan. No. 

Mr. Ross. She is going to get that for you. 
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Miss ParerMAN. I am going to get the $22,000 check. 

Mr. LisHMAn. Can we get the $11, 000 check ? 

Miss ParerMAN,. I don't have th at with me at all. I will have to 
get that for you. 

Mr. Lisuman. Will you also please supply that? 

Miss Parerman. Certainly. 

(Material not furnished.) 

The CuarrmMan. Miss Paperman, there was a certain kind of 
transaction which also has a connotation in connection with this 
matter, of the party who drew $100 a week. Were you able to comply 
with the request that that information be brought on that individual? 

Miss Parerman. I don’t know that I was—lI will be glad to explain 
it as best I know, as best as I understand. Mr. Scudder was the 
son-in-law of W. J. McDonald. Mr. Scudder was never employed 
by the Boston Port, that is, up to the time that Mr. McDonald was 
alive. Mr. MeDonald took care of Mr. Scudder. Well, Mr. Me- 
Donald passed away. There was no one in the office, there was no 
one that really knew much about the land that was left or any of 
the details in the office, because McDonald ran the Boston Port, 
he ran the show. When Mr. McDonald wasn’t here, Mr. Seudder 
then did the best that he could, for awhile, there, we had no president. 

I was the only officer of the company. Mr. Scudder had no 
means of a livelihood, and apparently discussed it with Mr. Gold- 
fine. It was agreed that he would draw $100 a week and sign a note 
until such time as the directors or somebody decided what he was 
to be compensated for his services. 

This went on. It was really an advance against income, salary. 
Time went on and we continued the same practice and he was paid 
weekly and signed a note in each instance up until the 1st of April, 
I believe, of this year, when he went on a sal: ary basis, and his drawing 
is $125 a week less the withholding, social security deductions. On 
the books we carry his notes as money due the company from 
Scudder. 

We hope to some day straighten this out with Mr. Scudder and 
whatever he would be entitled to—he would be entitled to more than 
$100 a week. We will then make a deduction for the money that 
has been advanced. 

The CuHatrman. Did he receive that as income and treat it 
income ? 

Miss ParerMan. I don’t know how he treated it. I think he 
testified himself how he did with it. I don’t know what he did. 
As far as we were concerned, it was an advance and we had him 
sign a note until we knew. U Itimately it will be determined what 
his drawings should have been since 1948 or 1949. We will then 
deduct the moneys that have been advanced to Mr. Scudder and he 
will be reimbursed for the difference. 

The Cuatrman. That is over a period of 10 years. 

Miss Parperman. About that, 9 or 10 years. I don’t think it was 
10 years with the port. I think it is probably 7 or 8 years with the 
Boston Port. It is long enough. It is 7 or 8 years. 

The CuarMan. Of course, you W ould not know whether there was 
an income tax problem involved in all of this or not? 

Miss Paperman. As far as Mr. Scudder is concerned? No, I have 
no way of knowing that. 
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The CuatrMan. It gets a little beyond our purposes here anyway. 

Miss Parrerman. I think, Mr. Chairman, Mr. Scudder testified to 
that in Boston, I think at length. 

The CHarman. You have with you also these records here, which 
seem to be rather substantial. What are they ? 

Mr. Ross. That is the stockbooks. 

Miss ParerMAN. The stockbooks of the Boston Port Development 
Co. Those start in 1928, I think, yes, 1928. 

The CHarrmMan. You are rather anxious to take those back with 
you, too, I assume ? 

Miss ParerMan. I would very much like to. 

The CuHarrman. Can that be arranged, Mr. Lishman? 

Miss ParermMAN. They can probably look through them. 

The CHarrman. You had a stipulation as to what the facts are. 

Mr. Lisuman. I think we have enough. We would like a chance 
to inspect them briefly, but that is about all. 

The Cuarrman. That can be done. 

Miss ParermMan. Surely. 

Mr. Lasuman. Do these stock books show the beneficial ownership 
of all the stocks involved ? 

Miss ParerMan. Well, they don’t show everything 

Mr. Lisuman. They wouldn’t show that, no. 

Miss ParerMan. It is as much as I have, and the only records that 
IT have. 

The Cuarrman. Mr. Lishman, is there anything else ? 

Mr. LispmMan. After looking over the exhibits, of course, there may 
be a number of questions that we will require an answer to. 

The Cuarman. That is perfectly understandable. 

Mr. Lisuman. I would like to ask a few questions of Miss Paper- 
man relating to treasurer’s checks and certified checks drawn by com- 
panies owned or controlled by Mr. Bernard Goldfine, which are out- 
standing as of May 7, 1958. 

First of all I would like to state that according to records supplied 
to us by the Pilgrim Trust Co., there was outstanding as of May 7, 
1958, treasurer’s checks purchased in the period 1941 to 1958 by a 
company reported to be owner or controlled by Bernard Goldfine in 
the amount of $357,867.05. These are outstanding treasurer’s checks 
which have not been paid, according to the records of the bank. Then, 
according to the records of the Pilgrim Trust Co., there were outstand- 
ing as of May 7, 1958, certified checks drawn during the period 1943 
to 1957 by companies reported to be owned or controlled by Bernard 
Goldfine, totaling $419,012.11. Making a total outstanding unpaid 
treasurer’s checks and certified checks, as of May 7, 1958, of $776,- 
879.16, some of which, some of the checks, constituting this total, go 
back to 1941 and have been outstanding since then. 

I would like to inquire first with respect to these treasurer’s checks 
which are still outstanding, whether the witness is prepared to testify 
why checks in this amount have been uncashed during this period. 

Miss Parerman. Is that the question, Mr. Lishman ? 

Mr. Lisuman. Yes. 

Miss PaperMan. It was very lengthy. I didn’t know. 

I couldn’t answer that without checking. 
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Mr. LisHMAN. What would the purpose of having this rather large 
amount of treasurer’s checks purchased by companies owned or con- 
trolled by Mr. Goldfine be? 

Miss ParermMan. I can’t answer that, Mr, Chairman, with- 
out checking the records. I don’t know. I can’t account for that 
now. I also think at the time the Pilgrim Trust Co. turned those 
lists over to Mr. Lishman it was their request that this information 
be kept within the committee. 

It was my understanding—I was present at the hearing. I didn’t 
know that there were any open sessions on it. I don’t think that that 
pertains to this hearing at all. Those are private affairs of Mr. 
Goldfine. 

The CuHamrmMan. Are you contending, Miss Paperman, here that the 
treasurer’s checks referred to are not part of Mr. Goldfine’s com- 
pany’s operations, the various company operations? 

Miss PaperMan. I am sorry, Mr. Chairman, I didn’t hear the first 
part of your question. 

The CHatrmMaNn., I said is it your contention that the treasurer’s 
checks referred to, which are outstanding, are not a part of Mr. 
Goldfine’s business operation, with the various companies he oper- 
ates ¢ 

Miss Parerman. I couldn’t answer that without checking. I am 
not too familiar with them at the moment. But it was clearly un- 
derstood, though, it was made very clear by Mr. Johnson and counsel 
for the Pilgrim Trust Co, at the time, we weren’t in Boston that 
day, that those records would be kept confidential, and the bank was 
reluctant to turning them over. I don’t think it is fair to Mr. Gold- 
fine or to anyone else. I mean, if this committee has a right to in- 
vestigate records for a certain purpose, I don’t think that this is it. 

At least, that is the way I feel about it as an individual. 

Mr. Cuatrman. Of course, you have a right to state your opinon 
about it, but we also have a right to know what the facts are behind 
it. If you are contending, if you know that the information re- 
ferred to is not a part of Mr. Goldfine’s business operations, which 
comes under the jurisdiction of an agency of the Government, then 
the committee and the Chair will entertain the suggestion you made, 
if that is true. 

If it is part of his business operation, if it is part of his company 
operations, your point is not very well taken. 

Miss Parverman. I don’t know without checking, Mr. Chairman. 

Mr. Lisuman. Mr. Chairman, I think the record will speak for 
itself in Boston as to the manner in which the material then supplied 
by the bank would be treated by the committee. I think that the 
chairman at that meeting indicated that the information that the bank 
furnished would be used by the committee if, as, and when it deemed 
it pertinent. The purpose of my question is directed to these un- 
cashed treasurer’s checks and certified checks totaling over $770,000 is 
directed to the fact that during the years 1948 to 1954 the East Boston 
Co. and the Boston Port Development Co. filed no returns as required 
by law with the SEC, and that there were transactions between some 
of these companies for whom these treasurer’s checks were purchased, 
and the two companies which had refused and failed to file their 
annual reports with the Commission. 
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I would like to inquire as to how these financial transactions actu- 
ally occurred so that we may understand perhaps some of the reasons 
why the East Boston Co. and the Boston Port Development Co. were 
unwilling to file the annual financial reports with the Commission. 

The CuarrmMan. Miss Paperman just said she would check it. 

Mr. Ross. Mr. Chairman, may I say this, and I think I have said it 
before, that any records which counsel wants, which have even a tinge 
of pertinency to this committee’s inquiry, we will be glad to produce. 
IT am sure that neither the Chair, nor the committee nor counsel wishes 
to goon a fishing expedition into Mr. Goldfine’s personal affairs in the 
hope that something may turn up. Now, I would suggest that if 
counsel can talk to me and explain what he wants here, and what he 
has in mind, we will do our best to get it for him. But I am sure that 
neither he nor the committee wants to get checks going back to 1941 
which have no earthly bearing on this inquiry. 

I suggest that counsel and T might well decide between us. 

The Cuamrman. I see no reason Swhy it could not be worked out. It 
isa simple matter. If the checks referred to have nothing to do with 
the business transactions, and Mr. Lishman says he has information 
that they do, if they have nothing to do with the companies involved, 
which are required to supply information to these agencies, then we 
would have no need. It is not our purpose at all to inject ‘ourselves 
into that kind of affair. But if it is a part of his operation, then the 
committee is entitled to explanation. 

Mr. Ross. That has been our position all along, I might add, Mr. 
Chairman, that the recent decisions of the Supreme Court have estab- 
lished that the burden is not upon us to show that something is not 
pertinent, but rather upon Mr. Lishman to show that it is. 

I am sure he will be able to do that. If these things are pertinent, 
we will produce them. If they are not, I am sure he wouldn’t want 
them. 

Mr. Moss. Mr, Chairman, in connection with that question of perti- 
nency as stated by counsel, i is the implication that he is to Judge the 
pertinency or that this committee is to state the pertinency? At some 
point someone has to determine whether or not the records have to be 
produced. 

Mr. Ross. Mr. Moss, I said even if these records have even a tinge of 
pertinency, I will advise my client to produce them. But as a lawyer 
representing a client, I cone eive my duty to be to advise that client, as 
to whether or not in my opinion I think they are pertinent. In that 
opinion, sir, I will not abrogate to anyone. 

Mr. Moss. I will go, then, just a little beyond the area sketched by 
the chairman. I think in addition to the rec ords of the company, 
even though they may be personal records of Mr. Goldfine, if they 
relate to the payments for gifts or favors for any official of Govern- 
ment, that they are, by all means, at least of the Federal Government, 
very pertinent to this hearing. 

Mr. Ross. We have never denied that, Mr. Moss. 

Mr. Moss. Of course, we have a question as to what we have or have 
not been confronted with in the way of denials. With the chairman’s 
indulgence, I would like to refer to your letter of June 11, because 
from it I gather a tenor that was contrary to my understanding. | 
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quote from the third paragraph of that letter, a statement which 
in my judgment was at considerable variance with facts. 

The ostensible purpose of Mr. McLaughlin’s testimony was to show that cer- 
tain records in the custody of Miss Paperman were pertinent to your subcom- 
mittee’s inquiry. But since Miss Paperman had already acknowledged the 
pertinency of these records, and agreed to produce them, it was obvious that 
the true purpose was to smear Miss Paperman, Mr. Goldfine, and Mr. Adams. 

I want to indicate a most emphatic denial of the accuracy of that 
statement, or of the motives of the subcommittee. I would refer to 
the transcript of the last hearing, when Mr. Moulder asked—as a mat- 
ter of fact, it was an executive session which was then made open and 
the record was read to the public, a session called for the purpose, 
at least in my impression, of receiving the return of the subpena, 
and Mr. Moulder said, “Do you take the position that you are to de- 
termine whether or not it is to be relevant or that the committee has 
that choice ?” 

Miss PAPERMAN. I have taken that up with counsel. It is up to my counsel 
to advise me what they feel is relevant. 

At that point we were not supplied with the material requested by 
the subpena, and from there on, then, the chairman instructed the 
staff to establish the pertinency of the information we had requested. 
I submit the purpose, the clear purpose, the only purpose, of the 
testimony by the staff of this committee was to establish pertinency 
and not to indulge in any action to smear Miss Paperman, Mr. Gold- 
fine, or Mr. Adams. I just wanted to have it clear now as to what we 
understood when we discussed this question of pertinency. 

That is all I have, Mr. Chairman. 

The Cuarrman. Let me also state that the Chair did not intend, at 
least, to imply that even outside of the business operations of Mr. 
Goldfine some of these checks or any part of them could not be of 
interest and pertinent to this committee investigation if they were 
used for such purposes stated in payment of hotel bills and so forth 
and so on. 

As I understand, these are checks that are outstanding and which 
have not been used. Is that right, Mr. Lishman ? 

Mr. Lisuman. Yes, sir. 

The Cuarrman. Therefore, they have not been used to pay any- 
thing. Consequently, they could not have been used for that purpose 
yet. But the question of what part, any or all, is one which, in my 
opinion, can be resolved, without any difficulty. In that connection, 
you asked a few days ago to include in the record a memorandum in 
support of your motion to withdraw the subpena, dated June 6, 1958. 

Mr. Ross. Yes, sir. 

The Cuatrman. I do not believe I gave you permission for that to 
be included in the record at that time. I have had it with me since. 
That permission will be granted. It will go into the record at the 
place where the request was made. 

Mr. Ross. Thank you, Mr. Chairman. 

The Cuamman. Also, I think since Mr. Moss has referred to the 
letter that you wrote to me, with reference to the appearance on that 
date, I think that letter should go into the record in order that the 
entire matter can be made clear for the record, and my reply to you 
thereto. Both of those will be included in the record. , ; 
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(The letters referred to follow :) 
JUNE 11, 1958. 
The Honorable OREN Harris, 
Chairman, Subcommittee on Legislative Oversight, 
New House Office Building, Washington, D.C. 


My Dear CONGRESSMAN Harris: This is a request, pursuant to rule XI, see- 
tion 735(m) (3) of the Rules of the House of Representatives, that the Subcom- 
mittee on Legislative Oversight subpena certain additional witnesses to appear 
and testify in your investigation into the affairs of my clients, Miss Mildred 
Paperman and Mr. Bernard Goldfine. 

At the hearing before the subcommittee yesterday afternoon, Miss Paperman 
and Mr. Goldfine were vilified and defamed by charges and insinuations intro- 
duced into the record by members of the subcommittee staff. Specifically, a 
subcommittee investigator, Mr. Francis X. McLaughlin, testified in response to 
questions by your counsel, Mr. Robert W. Lishman, that he was aware of “alle- 
gations” that Mr. Goldfine had received “preferred treatment” from the Securi- 
ties and Exchange Commission and the Federal Trade Commission, because of 
Mr. Goldfine’s close friendship with Mr. Sherman Adams, assistant to the Presi- 
dent of the United States. It appeared that those “allegations” were based upon 
nothing but worthless hearsay, wild surmise, and the wishful suspicions of your 
counsel and his investigators. 

The ostensible purpose of Mr. McLaughlin’s testimony was to show that cer- 
tain records in the custody of Miss Paperman were pertinent to your subcom- 
mittee’s inquiry; but since Miss Paperman had already acknowledged the perti- 
nency of these records and agreed to produce them, it was obvious that the true 
purpose was to smear Miss Paperman, Mr. Goldfine, and Mr. Adams. 

As you know, rule XI, section 735(m) (3) provides: 

“(m) If the committee determines that evidence or testimony at an investiga- 
tive hearing may tend to defame, degrade, or incriminate any person, it 
shall * * * 

(3) receive and dispose of requests from such person to subpena addi- 

tional witnesses.” 

Accordingly, I hereby request that the subcommittee subpena any and all persons 
who it is claimed ean testify that Mr. Bernard Goldfine ever received preferential 
treatment from the Federal Trade Commission, or the Securities and Exchange 
Commission or any other Federal agency; and any and all persons who it is 
claimed can testify that Mr. Sherman Adams ever exercised any influence on 
behalf of Mr. Goldfine, or ever attempted to do so, in respect of any governmental 
matter. 

I also request that you subpena the following officials and former officials of 
the Securities and Exchange Commission and the Federal Trade Commission, 
who are in a position to know whether or not Mr. Goldfine ever received prefer- 
ential treatment, and whether or not Mr. Adams ever exercised any influence in 
his behalf, or ever attempted to do so: 

Mr. Edward F. Howrey, former Chairman, Federal Trade Commission. 
Mr. Earl W. Kintner, General Counsel, Federal Trade Commission. 
Mr. Ralph H. Demmler, former Chairman, Securities and Exchange Com- 


mission. 

Mr. J. Sinclair Armstrong, former Chairman, Securities and Exchange 
Commission. 

Mr. William H. Timbers, former General Counsel, Securities and Exchange 
Commission. 


At the hearing before your subcommittee in Boston on June 5, 1958, I challenged 
the committee to show that Mr. Adams “ever exercised the slightest bit of influ- 
ence on behalf of Mr. Goldfine or any of his companies” (tr. 163). I hereby 
renew that challenge. 

I also find in the testimony given yesterday by Mr. Joseph T. Conlon, assistant 
counsel for the subcommittee (tr. 1408-1410), a plain insinuation that Judge 
William T. McCarthy, of the U.S. District Court for the District of Massa- 
chusetts, may have permitted his friendship with Mr. Bernard Goldfine to 
influence his official actions in proceedings before him involving Mr. Goldfine. 
We accordingly request that you subpena Judge McCarthy. 

Unless Mr. Lishman and his investigators can produce some credible evidence 
to support the charges and insinuations which they have introduced into the 
record, then I respectfully submit that they should cease and desist from further 
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harassment of Miss Paperman and Mr. Goldfine and from further attempts to 
pry into the personal affairs of Mr. Goldfine, with which they have no legitimate 
concern. 

Because I believe this matter is of great importance to your subcommittee, I 
am taking the liberty of sending a copy of this letter to each member of the 
subcommittee. 

Very respectfully, 


Roeer Ross. 





CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


Washington, D.C., June 12, 1958. 
Mr. Rocer Ross, 


Bingham, Collins, Porter & Kistler, 
Tower Building, Washington, D.C. 


Dear Mr. Ross: This will acknowledge your letter of June 11, which was 
delivered to my office late yesterday afternoon. I regret that you and your 
clients have assumed an attitude toward the investigation by the committee as 
directed by the House of Representatives. Obviously it is because of the deep 
personal feeling which your clients have with reference to this matter. 

I wish to repeat to you what I have said publicly on several occasions. The 
committee was directed by the House of Representatives to investigate the admin- 
istration of the various regulatory agencies with a view of determining as to 
whether or not the laws as Congress provided were being administered accord- 
ingly or being repealed by administrative action. Our committee is interested 
only in information to carry out the direction of the House. 

The committee, under present leadership, is interested in such information that 
is pertinent and relevant to the investigation. The committee must insist that 
it have information that is necessary to the investigaion and for such purposes 
only. The commitee has no intention of “smears” or doing an injustice to 
any person. We do not proceed on “worthless hearsay, wild surmise, and wishful 
suspicions.” 

The purpose of the testimony given Tuesday, June 10, was to make the record 
as to the relevancy and pertinency of information the Congress has and which it 
will develop at a public hearing for the information of your client and in order 
to show you that what we were asking for is a part of the investigation. 

The committee will hold hearings on this matter beginning next Monday, June 
16, and witnesses who have information on these matters will be required to 
testify. It will be our purpose to develop the facts. We will present all avail- 
able information. We would appreciate having your cooperation and the co- 
operation of your clients. 

We feel that it is our duty and responsibility to clear up any erroneous alle- 
gations that may be made as well as to develop the facts regarding any such 
charges. I hope the committee will have your cooperation and that of Miss 
Paperman in providing the committee with the informattion which it has re- 
quested in order that we can determine that part that is relevant to the hearings 
and with the assurance again that we are not interested in information which 
is no pertinent thereto. 

Sincerely yours, 
OREN Harris, Chairman. 

The Cuarrman. As I understand, you are going to check on this 
matter further that Mr. Lishman just asked you about in an effort to 


further comply. Mr. Lishman will discuss it further with Mr. Robb, 
regarding the pertinency of it. 

Now, Mr. Lishman, is there anything else? 

Mr. Lisuman, I have no further questions of Miss Paperman at 
this time. But it should be understood that we may need the presence 
of this witness for testimony after we have had an opportunity of 
examining the records submitted today. 

The Cratrman. And, of course, you will be available for such pur- 
poses as the committee might require, with, of course, the understand- 
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ing that we will be reasonable to you, to give you ample opportunity 
to return at such time that the committee might require you. 

Miss ParermMan. I will be very pleased to do so. 

The CHarrman. You understand the staff will have to look over 
this material which you have submitted here. It will require some 
time to do that. Should any further questtions come up, I am sure 
you would want to cooperate by clearing them up, too. 

With that, and the thanks of the committee for your compliance- 

Mr. Bennett. Mr. Chairman, I have a question. 

The Cuarrman. Mr. Bennett. 

Mr. Bennerr. Miss Paperman, I wasn’t able to attend the Boston 
hearing, but the questions I had to ask you there were asked so I will 
not have to repeat it. Do you now have before the committee all of 
the hotel records of Mr. Goldfine, which his company paid since 1952, 
by way of entertainment of other people, including public officials ? 

Miss Parerman. I don’t have all of them. I have a good part of 
them. Perhaps most of them, but I don’t have all of them. 

I am still looking for other records. 

Mr. Bennerr. What part do you have? It wasn’t clear to me when 
you first testified today. 

Miss Parerman. I do have the bills of the Sheraton Plaza in Bos- 
ton. I do have the bills of the Mayflower in Plymouth, but I don’t 
have all of the bills of the Waldorf. 

Mr. Bennetr. Do these concern the entertainment of Sherman 
Adams or do they include entertainment of other public officials? 

Miss ParerMan. Yes, they do; the Sheraton do. 

Mr. Bennett. Do what? 

Miss PaperMan. Include the entertainment of Governor Adams 
and others. 

Mr. Bennerr. Do you know whether Mr. Goldfine, covering the 
period for which you have the records here, entertained other public 
officials ? 

I mean officials of the Federal Government ? 

Miss PaperMANn. Yes, there are some there, some on the bills. 

Mr. Bennerr. Could you furnish to the committee all hotel bills 
that Mr. Goldfine has paid for any officials of the Federal Govern- 
ment since 1950? How far do your records go back ? 

Miss ParerMAN. Well, I wouldn’t have anything prior to that any- 
way. 

Mr. Bennett. Do you have them back to 1950? 

Miss Parerman. I don’t have all of the 1950. I just happen to have 
those particular ones. I think 1950 or 1951—I am not sure where they 
started. 

Mr. Bennett. Was there some reason for you keeping some and 
not others? 

Miss ParermMANn. No. I don’t keep records for more than 6 years 
anyway. I don’t have the room for them. 

Mr. Bennerr. You ordinarily keep them for 6 years? 

Miss “atone That is all. 

Mr. Bennerr. Do you know how these hotel bills were treated so 
far as income tax is concerned ? 

Miss Parerman. How they were treated ? 

Mr. Bennett, Yes. 
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Miss Parerman. I would have to check my records on that. 

Mr. Bennetr. Do you know offhand whether they were, for ex- 
ample the hotel bills of Mr. Adams, treated as deductible business 
expense tok income tax purposes ? 

Miss ParerMan. I would have to check my records on that, Mr. 
Bennett. I am not too clear on it now. 

Mr. Bennett. You have no recollection on that ? 

Miss ParermMan. Not at the moment. I had all I could do to get 
these records out. 

Mr. Bennett. Could you secure that information for us? 

Miss PaperMan. I will be glad to. I did not have too much time. 
I only had a week to get all of this together, and this took all of that 
time. 

Mr. Bennett. Do you know of your own knowledge whether Mr. 
Goldfine has entertained and paid hotel bills for other officials of the 
Federal Government since 1950? 

Miss ParermMan. He has for some. Mr. Goldfine is a very gen- 
erous man. Mr. Goldfine is very liberal, very generous, very good 
hearted, whether it is a Government official of a little man. It makes 
no difference. 

Mr. Sears. Or a lawyer. 

Miss ParermMan. Or a lawyer, as Mr. Sears says. He does that. 
He is very good hearted and very generous. 

Mr. Bennerr. How many different hotels around the country would 
he have charges at? 

Miss Papersan. Well, I wouldn’t say around the country. We 
don’t have them all over the country. We have no occasion to. 

The CuarrMan. He is not that generous? 

Miss ParerMan. No, It would be too much for me to do to keep 
up with them. 

Mr. Bennett. How many hotels other than the ones mentioned 
here does Mr. Goldfine use to entertain public officials? 

Miss ParerMAN. Those are the only ones. 

Mr. Bennetr. Are there any others ? 

Miss PaperMAN. No; those are the principal ones for entertainment. 
He entertains at his home. 

Mr. Bennett. Do you know offhand the names of any other Federal 
officials of the Federal Government who Mr. Goldfine has entertained 
in the past 10 years? 

Miss ParerMan. Surely. Senator Cotton, Senator Payne, Sena- 
tor Bridges, Governor Adams. 

Mr. BENNETT. Any other officials of the executive department or 
executive agencies ? 

Miss ParerMaNn. Offhand I don’t remember. 

Mr. Bennett. Could you furnish that information to us? Maybe 
you are not the proper person. I really think these questions should 
be directed to Mr. Goldfine. I hope the chairman will ask Mr. Gold- 
fine to appear here shortly, because I think there are a number of ques- 
tions that I know I would like to ask him, and I assume other mem- 
bers of the committee would like to ask him, and I think only he 
can provide us with the answers. 

Miss Paperman. Frankly, Mr. Bennett, I don’t think Mr. Gold- 
fine would be in a position to answer any of these questions. He isa 
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very busy man and he doesn’t have too much time for these details, I 
think I can answer them a good deal better than he, with all due re- 
spect to Mr. Goldfine. I pay the bills but he signs the checks. 

Mr. Bennett. I am sure he has a staff that will provide him with 
all the information he needs to answer the questions we would like to 
ask him. 

Miss ParermMaNn. Thatis right. But Iam hisstaff. 

Mr. Bennett. I think he sack be the one to answer in fairness to 
him. 

Miss Parerman. I think I can do better than he can, along those 
lines, anyway. 

Mr. Bennett. Well, I would like to get the answers to some of these 
questions. 

Miss Parerman. I will be glad to get it for you. I will look it up. 
Just give me a little time, though. Don’t expect it next week. 

Mr. Bennett. Mr. Counsel, when was the subpena issued for this 
information ? 

Mr. Lisuman. June 6th. 

Mr. Bennett. June 6. Is that the date of the first subpena ? 

Mr. Lisoman. That was the date on which the subpena calling for 
the records was served. Prior to that date we had subpenaed the bank 
for its records. 

Mr. Bennerr. But you have all of your records back for 6 years? 

Miss Parprrman. Yes, I do. 

Mr. Bennett. And some of them for longer ? 

Miss ParermMan. Yes. I will be glad to look and see what informa- 
tion I can find. 

Mr. Bennett. These telephone bills for Adams, were they al] paid 
by one company ? 

Miss Parerman. Telephone bills for Adams? 

Mr. Bennett. No, the hotel bills. 

Miss Parerman. The hotel bills? Yes, they are. 

Mr. Bennett. They were paid by just one company ? 

Miss ParerMANn. Yes. 

Mr. Bennett. Was there any reason for that? 

Miss ParerMAN. Well, the account stands in the name of the com- 
pany and that is why the company pays for it. 

Mr. Bennett. That is the reason ? 

Miss PaperMAN. Yes, sir. 

Mr. Bennett. The hotel account ? 

Miss Parperman. That is right. 

Mr. Bennett. Would Mr. Goldfine pay hotel accounts and charge 
them to other companies he controls? 

Miss PaperMAN. Well, there may be other things that may be 
charged to other companies. We try to distribute the expenditures in 
all fairness to all companies. 

Mr. Bennett. Are you an officer of all of Mr. Goldfine’s companies ? 

Miss PAPERMAN. I am no officer in any company. 

Mr. Bennerr. What is your title? 

Miss Parsrman. Iamsorry. Iam an officer. 

Mr. Bennett. Are you an officer of the Northfield Mills? 

Miss Parerman. No, I am not. 
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My. Bennett. Or of the Boston Holding Co., the real estate com- 
an 
. iss Parerman. The Boston Port Development. That is what I 
said. I am treasurer of that company. The East Boston Co. was the 
other company. 

Mr. Bennett. Yes. 

Miss ParerMan. I am not an officer, but I have acted as clerk, pro 
tem. 

Mr. Bennerr. Mr. Counsel, have all of the records of the other 
companies been subpenaed or ‘just the records of the Boston Co. ? 

Mr. Lisuman. All of them. 

The Cuarrman. Mr. Hale? 

Mr. Hatz. This Northfield Co., the Northfield Woolen Co., that is 
one of Mr. Goldfine’s corporations ? 

Miss Parerman. Yes, it is, owned and controlled by Mr. Goldfine. 

Mr. Hate. I came in late. I just want to bring myself up to date. 

Miss ParerMAN. That is quite all right. Certainly. 

Mr. Hater. What is the Boston Port 

Miss ParerMaANn. The Boston Port Development Co. 

Mr. Hate. Is that a private corporation or a public corporation ? 

Miss ParerMANn. No, there are other stockholders. Mr. Goldfine is 
the principal stockholder but there are other stockholders. 

Mr. Hare. That is in the Goldfine family, is it? 

Miss Parerman. Yes, either Mr. Goldfine or his family have the 
controlling interest. 

Mr. Hare. What is this Fast Boston Co.? 

Miss ParerMan. East Boston Co. owns 51 percent of the stock in 
the Boston Port Development Co., or 7,650 shares, and Mr. Goldfine 
is also the principal stockholder of that company. He and his family. 

Mr. Hap. Al of these corporations are corporations which were 
controlled by Mr. Goldfine ? 

Miss Paperman. That is right. I mean as a principal stockholder. 
But there are other stockholders in the company. 

Mr. Hare. Another thing that puzzles me in your testimony is you 
referred—did I understand you to refer to something going on at 
Plymouth? Was that the celebration of the May flower or something 
or other? 

Miss ParerMANn. No. There is a hotel in Plymouth, the Mayflower. 
It is a hotel in Plymouth. It is a summer resort. 

Mr. Hate. I thought you were having people entertained at some 
public ceremony. tf 

Miss PaperMaNn. Hardly. In fact, Mr. Goldfine owns a mill in 
Plymouth. 

Mr. Haz. I misunderstood you. 

Miss PaperMan. Yes, you did. 

The Cuarrman. Well, again, thank you very much for your cooper- 
ation, Miss Paperman. If we have caused you any inconvenience, we 
are sorry for that, but we do thank you for your information today 
and your cooperation. 

Miss ParerMan. Thank you. Asa matter of fact, I am very happy 
to hear you say that, Mr. Chairman. I am very thankful to hear you 

say that, because I understand that the last time I was informed that 
I was rather defiant. But I want to make myself clear. It wasn’t a 
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case of being defiant, but I acted under advice of counsel. I want to 
clear myself. 

The CuHarrMan. We appreciate that. Let me say if you feel that 
you were treated somewhat roughly at the last session, I can assure 
you it was only because we were trying to get information, which I 
think we are entitled to have. 

Miss ParerMAn. Thank you. 

The Cuairman. Thank you very much. 

Mr. Henry E: Tracy. Will you be sworn, please? 

Do you solemnly swear the testimony you give before this com- 
mittee will be the truth, the whole truth and nothing but the truth, 
so help you God? 

Mr. Tracy. I do. 

The Cuarrman. Mr. Tracy, you may be seated. 


TESTIMONY OF HENRY E. TRACY, EXECUTIVE SECRETARY OF THE 
BOSTON STOCK EXCHANGE 


The Cuairman. State your name to the committee. 

Mr. Tracy. Henry E. Tracy. 

The Cuarrman. What is your position ? 

Mr. Tracy. Executive secretary of the Boston Stock Exchange. 

The Cuatrman. Your address ? 

Mr. Tracy. 53 State Street, Boston, Mass. 

The CuHarrmMan. You live in Boston? 

Mr. Tracy. My home is in Lynn, Mass. 

The Cuamman. How long have you been the secretary of the 
Boston Exchange ? 

Mr. Tracy. Since 1937. 

The CHairMan. Very well, Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Tracy, you, as secretary of the Boston Stock 
Exchange, communicated with the Securities and Exchange Com- 
mission with respect to the East Boston Co, and the Boston Port 
Development Co., did you not? 

Mr. Tracy. Well, my communications or the communications of 
the exchange with the Securities and Exchange Commission have 
all been with respect to the East Boston Co. 

Mr. Lisuman. Very good. Now, what prompted you to com- 
municate with the Securities and Exchange Commission? Do you 
have a statement you wish to make before these questions are asked ? 

Mr. Tracy. No, sir. 

Mr. LisHMAN. "All right, then; if you can, answer this question. 

Mr. Tracy. When you ask what prompted me as an officer of 
the exchange to communicate with the Securities and Exchange 
Commission, do you mean with respect to the East Boston Co. ? 

Mr. LisuMman. Yes, sir. 

Mr. Tracy. Well, the East Boston Co., with us, at the stock 
exchange, has had a long and unsatisfactory record of filing or 
not filing regular reports in accordance with the requirements of the 
Securities and Exchange Commission under the Securities and 
Exchange Act of 1934, and of the requirements of the stock ex- 
change, in the requirements of its bylaws with respect to annual 
meetings. We have been in communication with various officers of 
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the company as they have changed down through the years. The 
record continues or has continued unsatisfactory. At one point, 
specifically in 1951, after having pursued other courses and made other 
efforts, we, knowing that the company was delinquent in its filings 
with the stock exc hange and with the Commission wrote to the Com- 
mission to invite their attention to letters that they had written to the 
East Boston Co. relative to delinquencies under the Securities and 
Exchange Act of 1934, and asking the Commission to inform us 
whether proceedings had been instituted as they had suggested 
would be. 

Mr. Lisuman. Did you write a letter to the Securities and Ex- 
change Commission dated April 6, 1949? Did you write a letter, 
rather, to the East Boston Co. on that date? 

I will strike that question. 

What I will do is I will hand you, Mr. Tracy, a copy of a letter over 
your signature, dated June 5, 1951, to the Securities and Exchange 
Commission and ask you if that is a correct copy of the letter that 
yousent. This is SEC file No. 1-1685. 

Mr. Tracy. Yes. This letter was written by me as executive secre- 
tary of the exchange, directed to the Securities and Exchange Com- 
mission. The April 6, 1949, date that you referred to is a reference 
in my letter to a letter that the Securities and Exchange Commission 
had previously directed to East Boston Co. 

Mr. Lisuman. Would you mind reading that letter into the record, 
your letter? 

Mr. Tracy. Of June 5, 1951? 

Mr. Listiman. Yes. 

Mr. Tracy. It is directed to Securities and Exchange Commission, 
Division of Corporation Finance, 425 Second Street NW., Wash- 
ington 25, D.C., attention Baldwin B. Bane, Director. 

We refer to your letter dated April 6, 1949, to East Boston Co. and prior 
correspondence, wherein their attention has been called to their deficiency in 
filing form 10-K&8s under the Commission’s rules and under the Securities and 
Exchange Act of 1934. Will you please inform us if the appropriate proceed- 
ings were instituted as mentioned in your letter of April 6, 1949, and this com- 
pany has also failed to file copies of annual reports to stockholders and notices 
of annual meetings to stockholders in accordance with the requirements of the 
exchange. Very truly yours. 

It is signed by Henry E. Tracy, executive secretary. 

Mr. Lisuman. Mr. Tracy, for how long had the East Boston Co. 
failed to hold annual meetings of stockholders or to submit annual 
reports to stockholders at the time you wrote that letter? 

Mr. Tracy. First, with respect to annual meetings, our records in- 
dicate that the last notice of an annual meeting was received by us 
on July 23, 1945. 

Mr. Listpman. And with respect to annual reports, what informa- 
tion do you have on that? 

Mr. Tracy. With respect to annual reports, of course, there are two 
wide areas. One is the reports that they are required file with the 
Securities and Exchange Commission under the 1934 act, and the 
other area is the requirements of the exchange. 

Mr. LisomMan. How about the annual reports to stockholders ? 

Mr. Tracy. The annual reports to stockholders we think of as being 
synonymous with the report to the exchange, because the requirement 
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of the exchange is that the company will file with us a copy of the 
annual report to shareholders. We think of those as being synony- 
mous. This company, I am sure the committee understands, is regis- 
tered under the Securities and Exchange Act of 1934, as all companies 
did voluntarily and willingly. 

Its first report under the act, annual form 10-K, was due for their 
fiscal year which ended March 31, 1936. This report was filed, and 
the reports for all subsequent years were late in varying degrees until 
the report for the year 1945, which was filed 6 days before it was due. 

For 1946 the 10—-K report was filed in conjunction with the 10-K 
report and the report for the year 1947, they were both filed together 
on May 29, 1947, which meant that the report for 1946 was 10 months 
old; the report for 1947 was filed 2 months before the due date. No 
form 10-K reports were received relating to 1948 and subsequent years, 
until December 14, 1955. 

Mr. Lisuman. Until December 15? 

Mr. Tracy. December 14, 1955. 

Mr. Lisuman. No reports whatsoever during that period were re- 
ceived? That is from 1948 to 1955? 

Mr. Tracy. That is correct. 

The Caarrman. Are you talking about the Commission, now, the 
Boston Exchange? 

Mr. Tracy. I am talking about the reports under the Securities 
and Exchange Act of 1934. 

The CHarrman. In other words, you are talking about reports to 
the Commission itself? 

Mr. Tracy. That is correct. 

The CHamman. You are not talking about reports to the Boston 
Exchange? 

Mr. Tracy. Iam not. 

Mr. Lisuman. I am going to ask you: During this period did the 
Boston Exchange receive reports from this company ? 

Mr. Tracy. They did not. 

Mr. Bennett. Was the stock listed on your exchange, sold on your 
exchange, during this period ? 

Mr. Tracy. Yes, sir. 

The Cuarrman. I would like to clear up another thing at this 

oint. A moment ago, the letter you read started off by saying it was 
ated some time in 1949. Then when you started reading the letter 

ou said it was 1951. Were there two letters, one in 1949 and another 
in 1951? 

Mr. Tracy. I can clear that up very easily. The letter that I wrote 
was in 1951 and it was directed to the Commission and referred to a 
letter which the Commission had written in 1949 to the company, 
with a carbon copy to the stock exchange, calling the company’s at- 
tention to deficiencies. Does that clear it up? 

The Cuarrman. Yes, that clears it up. 

Mr. Lisuman. So that as early as 1949, the Securities and Exchange 
Commission by their own letter knew that this company was a de- 
linquent company in the filing of reports, is that correct ? 

Mr. Tracy. That is correct. 

Mr. Lisuman. Would you continue with the matter that you were 
testifying about concerning the failure of the company to file 10-K’s 
with the Commission? 
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Mr. Tracy. Well, on December 14, 1955, these reports which were 
received came to us, at the stock exchange, from the company’s counsel, 
with the counsel’s letter bearing that date, purporting to be, or sub- 
mitted as, forms 10-K for each of the years 1948, 1949, 1950, 1951, 
1952, 1953, 1954, and 1955. 

I don’t know whether it got into my record here, but. it should 
be noted that these filings were made at that time as a result of a 
Federal court proceeding that the Securities and Exchange Commis- 
sion instituted. 

Mr. Lisuman. That is correct. 

Mr. Bennett. Can I ask a question there, Mr. Counsel? 

The Cuamman. Mr. Bennett. 

Mr. Bennett. During this period that the company failed to file 
reports with the SEC, did they file reports with your exchange, annual 
reports? 

Mr. Tracy. No. 

Mr. Bennerr. Does not your exchange require companies whose 
stock is listed and sold on the exchange to file annual reports? 

Mr. Tracy. We do. 

Mr. Bennetr. Well, did you permit them to continue to sell their 
stocks or list their stocks all during this period, in the face of the 
fact that they had not filed a report with you? 

Mr. Tracy. We did. 

Mr. Bennetr. Why is that? 

Mr. Tracy. I suppose, sir, for the same reason that the Securities 
and Exchange Commission permitted them to continue as a registered 
security under the 1934 act without filing the reports that were due 
under the law. 

Mr. Bennetr. What reason was that? 

Mr. Tracy. We were not able to get them. 

Mr. Bennerr. You said for the same reason that the SEC per- 
mitted them to continue on without revoking their license. 

Mr. Tracy. We were unable to get them. 

Mr. Bennerr. Don’t you have the right to take punitive action 
against firms which fail to file their reports with you? 

Mr. Tracy. We do, and I am sure that in this case the stock ex- 
change, knowing that the company was delinquent with the stock 
exchange and with the Securities and Exchange Commission, we felt 
that any move to be made was the prerogative of the Securities and 
Exchange Commission under a Federal law. 

Mr. Bennett. I know, but you were permitting their stock, or the 
securities of this company, to be sold to the public on your exchange, 
were you not? 

Mr. Tracy. We were. 

Mr. Bennett. During this period when they filed no reports? 

Mr. Tracy. That is correct. 

Mr. Bennett. And you had no information about them, and the 
people who were buying stock on your exchange had no information 
about them. Isn’t that a rather strange situation ? 

Mr. Tracy. Well, it may seem so, sir, but let me point out that 
this company is one of thousands who originally, willingly, and 
solanteatlp, registered its shares under the Securities and Exchange 
Act of 1934 and, by doing that, undertook to make certain disclosures. 
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It could have chosen, as many did, not to register and, therefore, not 
to make the disclosures. The Securities onl Exchange Act of 1934 
was enacted, as you all know, in the public interest, in the protection 
of investors, and the stock exchange fad two courses open to it in an 
event like this. 

One was to invoke sanctions, if I may use that word, against the 
company, and to suspend and move to delist the shares. If that course 
had been pursued, the only beneficiary of such a move would have 
been the culprit, so to speak. 

Those who might suffer loss or disadvantage would have been the 
public, those whom the act was enacted and the rule was adopted 
to protect, and if that course had been pursued it seems clear that, 
at least, for this immediate side of your proceedings, we wouldn’t be 
here today. 

Mr. Bennett. I am not condoning the failure of the SEC to re- 
quire the filing of reports when the law says they should. But on 
the other hand I am concerned about the failure of your own exchange. 
Certainly you also have a duty toward the public when securities are 
sold by you, in effect sanctioned by you, a have authority to re- 
quire the filing of reports. You had no information, then, during 
this 5- or 6-year period, and the public who were purchasing these 
securities had no information, although you were in a position to 
penalize the Boston Co. 

You did not do so, but you let them keep right on selling. 

Mr. Tracy. When you say, sir, that we were in a position to penal- 
ize them, you see we were not in a position to penalize them at all. 

Mr. Bennett. You could have delisted their securities. In other 
words, you could have taken them off of your exchange. 

Mr. Tracy. We could have done that only by proceeding to get the 
Commission’s permission to do it, and had we done that, sir, I sug- 
gest that it would have been anything but a penalty to the company. 

Mr. Bennett. Well, it would have been a service to the public, 
would it not? 

Mr. Tracy. As events have turned out, sir, it would have been a 
disservice to the public. 

Mr. Bennett. To take it off the exchange? 

Mr. Tracy. At that time, sir; yes, sir. 

Mr. Bennerr. In what way? 

Mr. Tracy. For the reason that at that time we were not getting 
reports from the company, the Securities and Exchange Commission 
was not getting reports from the company, and apparently nobody 
knew anything about the company. If we had moved under the 
Commission’s rule to delist, and the Commission had approved, that 
would have been the end of it and to this date we would not have 
known. 

Now we do know. 

Mr. Bennett. You are talking after you let them get by with it for 
5 or 6 years. But if you had taken expeditious action the end of the 
first year when they failed to file the reports, you would have either 
gotten the reports or you would have taken them off the exchange. 

Mr. Lisuman. Sir, the record is clear here. I want to inform Mr. 
Bennett that the record is clear in that the Boston Stock Exchange 
consistently, continuously, by telegram, letter, and every other means 
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at their disposal, begged, beseeched, and implored the Securities and 
Exchange Commission to do something about this. 

Mr. Bennett. I am not disputing that at all, but I think the stock 
exchange also had a responsibility, and that is the point I am making, 
in addition to the responsibility of the Securities and Exchange 
Commission. 

Each of the stock exchanges around the country also has a respon- 
sibility to the people who purchase stock sold on their exchanges. 
They have rules and regulations which they have the right to endorse 
entirely independent from the SEC, as I understand it. 

In other words, the policing powers are not only in the hands of the 
SEC in these matters, but also in the hands of not only the New York 
Stock Exchange but also yours. 

Mr. ‘Tracy. What you say, Mr. Bennett, is all very true, and the 
record shows here that back as far as 1933, when it was st: arted in my 
office, and we received reports with respect to 1933, 1934, and 1935, 
and then when they began to fail to file these annus ul reports to share- 
holders and with the stock exchange, the records show that on several 
occasions we went to the various officers of the company to remind 
them, to call their attention to this requirement, and with succeeding 
officers we had reassurance. 

There would be times when they would resume filing and would 
bring the situation up to date, and then they would lapse again. 

What m: vy seem to you, and I can understand very well, may seem 
to you as if we temporized, as apparently the Commission may seem to 
temporize, and I think it is fair tosay we did. 

But we did as the lesser of—well, we did for the purpose that we 
thought the public was better served by our living in hope in prefer- 
ence to dying in despair. 

If we had moved to invoke the only sanction that we have, namely 
to suspend trading and move to delist, everything would have been 
lost. 

Does that help you to understand what our position was 4 

Mr. Bennerr. Well, I think I understand, but I don’t think I agree 
with you. 

Mr. Tracy. That may very well be. I may say I am not a member 
of the committee, but I, having supervision and jurisdiction of records 
and sitting in committees where there are proceedings, | know there 
were some who felt at the time the way you have indicated. 

I am sure, however, that those who did feel that way, some at least, 
realize now how wrong they were for the reason, you see, that now 
there is al] this, these reports that have been filed, these disclosures 
that. have been made. 

There are at the present time some 2,300, approximately 2,300, 
companies who are in the category of the East Boston Co., listed and 
registered under "“ Securities and Exchange Act of 1934. There 
are approximately 1,325 issuers of securities who are required under 
section 15(b) of the Securities and Exchange Act to file certain re- 
ports, disclosures, financial statements, because of having registered 
shares under the 1933 act in excess of certain exemptions. If you 
total those companies, there are approximately 3,600 companies who 
at this time are making public disclosure about their affairs. 
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Compared with that, there are multiple thousands of companies in 
which the public are investors, and of which they know only what the 
issuers choose to tell them, if anything. 

Mr. Bennett. You are speaking of the over-the-counter market 
in securities ? 

Mr. Tracy. Exactly. The over-the-counter market is not re- 
quired—the over-the-counter securities, the unlisted securities, ex- 
cept as they fall in this specific section 15 category, are not required 
to disclose. 

If a stock exchange had moved against the East Boston Co. to 
delist, we would simply have been removing them from this category 
of companies who do disclose and inform to this vast, unregulated 
field of companies of which the public knows little or nothing. We 
think that is not in the public interest. 

Mr. Bennerr. Well, I think that is a matter of opinion. The ques- 
tion of whether the act should have been taken promptly, and if it 
had been taken promptly, at the end of the first year you could have 
done then what the court required the company to do at the end of 
6 years, namely to file these reports. 

Mr. Tracy. The Securities and Exchange Commission could have 
done that, but we could not do that. We had no power to go into 
the courts and compel them to do that. You understand that. We 
had no power to do anything except suspend trading and then pursue 
this debatable course. As you say, it is a matter of opinion, this 
course of whether it was wise to move to suspend trading and delist 
it at any time during the period of the delinquencies. 

Mr. Bennett. I do not want to divert the counsel from the main 
inquiry, by that, but I was wondering whether the Securities and 
Exchange Commission were derelict in their duty. 

I think that is an issue before the committee and I think it is the 
one we should be pursuing. I merely brought in this other question 
because I still think there is a dual responsibility. The fact that 
the SEC did not act, it seems to me is not entirely exonerating to the 
exchange itself. 

Mr. Tracy. You are correct, sir, and this question of whether we 
should or should not have proceeded to suspend or delist is, as you 
put it, a matter of judgment. 

Mr. Bennetr. Thank you. 

The Cruarrman. Mr. Lishman, you may proceed to develop the case. 

Mr. Lasuman. I would like quickly to put into the sonned showing 
the correspondence to and from the Boston Stock Exchange, the 
Securities and Exchange Commission. 

With respect to your letter dated June 5, 1951, to the Securities 
and Exchange Commission, what answer did you receive? 

Mr. Tracy. We didn’t receive an acknowledgment or a response 
to that letter for a considerable time. 

Mr. Lisuman. How long atime ? 

Mr. Tracy. Well, it came October 15, 1941. 

Mr. Listrman. October 15, 1951? 

Mr. Tracy. 1951. 

Mr. Lisuman. You wrote a letter in June complaining about this 
company which had not filed, and you did not get the answer until 
October of 1951? 
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Mr. Tracy. We did not get a response in October. 

Mr. Lisuman. When did you get a response? Did you write an- 
other letter ? 

Mr. Tracy. We wrote on October 15, 1951. 

Mr. Lasuman. You wrote a letter on October 15, 1951, to the 
Securities and Exchange Commission, referring to your June 5 letter, 
and asking why you had not been given a reply, is that correct? 

Mr. Tracy. That, in substance, is correct, yes. 

Mr. Lisrman. I would like to have this letter of October 15, 1951, 
SEC file No. 1-1685, from Mr. Tracy of the Boston Stock Ex- 
change in the record at this point. 

The Cuarrman. Let it be received. 

(The document referred to follows :) 

Boston Stock EXCHANGE, 
Boston, Mass., October 15, 1951. 
Your file No. 1-1685. 
Re East Boston Co. 
SECURITIES AND EXCHANGE COMMISSION, 
DIVISION OF CORPORATION FINANCE, 
Washington, D.C. 
(Attention of Mr. Baldwin B. Bane, director). 

GENTLEMEN: We refer to our letter directed to you dated June 5, 1951, rela- 
tive to this company’s delinquencies in filing reports, to which letter we appear 
not to have received a reply. 

Since our files indicate that the company remains delinquent not only under 
the Securities Exchange Act of 1934 but under the requirements of this ex- 
change, we shall appreciate your informing us of the present status of the case 
in your files. 

Very truly yours, 
Henry E. Tracy, Bxrecutive Secretary. 

Mr. Lisuman. What did the SEC do with respect to answering this 
letter ? 

Mr. Tracy. We had no acknowledgment or response to that letter. 

Mr. LisumMan. You had no answer or response to that letter ? 

M. Tracy. That is correct. 

Mr. Lisuman. Then what did youdo? Did you send a telegram on 
November 19, 1951, to the Securities and Exchange C omunission, ask- 
ing, “Do your records indicate that our letters of June 5 5, and October 
15,1951, re Kast Boston Co. have been replied to?” 

Mr. Tracy. We did send such a wire, yes. 


WESTERN UNION TELEGRAM 


Boston STocK EXCHANGE, 
Boston, Mass., November 19, 1951. 
BALDWIN B. BANE, 


Director, Division of Corporation Finance, Securities and Exchange Commission, 
Washington, D.C.: 


Do your records indicate that our letters of June 5 and October 15, 1951, re 

East Boston Co. have been replied to? 
Henry E, Tracy, 
Executive Secretary, Boston Stock Eachange. 

Mr. Lisuman. What answer did the Securities and Exchange Com- 
mission make to this telegram ? 

Mr. Tracy. They responded under date of November 27, 1951. 

Mr. Lisuman. Would you mind reading the answer of November 
27, 1951, to your original inquiry—letter, not inquiry—to your letter 
of June 5, 1951? 
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Mr. Tracy. Do you want me to read the Commission’s letter ? 

Mr. Lisuman. I would like to have the Commission’s letter read 
into the record, please. 

Mr. Tracy. The letter is from the Securities and Exchange Com- 
mission, directed to the Boston Stock Exchange, Office of the Sec- 
retary, for my attention, re East Boston Co. 


GENTLEMEN : This will refer to your telegram of November 19, 1951, in which 
you requested information concerning a reply to your letters of June 5, 1951, 
and October 15, 1951, regarding the above company. 

Due to reductions and changes in personnel, the subject matter of your in- 
quiries has been temporarily set aside. However, it is hoped that the matter 
will receive early attention by this division, and that a decision as to pro- 
aang will be made shortly. I shall advise you of the result as soon as practi- 
cable. 


Very truly yours, 
(Signed) Harvey A. THORSON, 
Assistant Director, Division of Corporation Finance. 

Mr. Lisuman. Mr, Chairman, I would like to have the record show 
at this point that the reduction in force alleged in this letter was 
ordered in 1949, and it is now used in 1951 as an excuse for setting 
aside and doing nothing about a company that the Boston Stock Ex- 
change had reported to the SEC as having been delinquent in filing 
its required returns and reports under the law. 

Now, Mr. Tracy, did you address a letter dated November 30, 1951, 
to the Securities and Exchange Commission, acknowledging receipt 
of the November 27 letter? 

Mr. Tracy. I did. 

Mr, Lisuman. And that letter of November 30, in that did you state 
you were awaiting further advice which had been indicated to you 
would be forthcoming as soon as practicable ? 

Mr. Tracy. I did. 


Boston Stock ExcHANGE, 
Boston, Mass., November 30, 1951. 
Re Bast Boston Co. 


SECURITIES AND EXCHANGE COMMISSION, 
DIVISION OF CORPORATION FINANCE, 
Washington, D.C. 
(Attention Mr. Harvey A. Thorson, Assistant Director). 

GENTLEMEN: We acknowledge receipt of your letter dated November 27 being 
in response to our previous inquiries relative to delinquencies of the captioned 
issuer, and we shall await your further advice which you indicate will be 
forthcoming as soon as practicable. 

Very truly yours, 
Henry HE. Tracy, Evecutive Secretary. 

Mr. Lisuman. What response did you get to your November 30, 
1951, letter to the Securities and Exchange Commission ? 

Mr. Tracy. There was no response at that time. 

Mr. Lisoman. Well, when did you get a response? 

Mr. Tracy. After we wrote again in 1955. 

Mr. Listrman. You had a 4-year delay in finding out what you 
were after? 

During this period, the company was not filing its returns with the 
Securities and Exchange Commission or with your exchange, is that 
correct ? 

Mr. Tracy. That is correct. 

Mr. Liseman. What happened in 1955? Mr. Tracy, what letter did 
you writethen? Isit a letter of June 9, 1955? 
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Mr. Tracy. That is correct. 

Mr. LisuMan. And in that letter of 1955, do you refer back to your 
letters of November 27, 1951; and the Commission’s letter of Novem- 
ber 30, 1951; and state that you are quite at a loss and would appre- 
ciate information informing you whether the Commission would not 
take appropriate action to deal with this problem forthwith ? 

Is that correct ? 

Mr. Tracy. With exception to the reference to dates. The No- 
vember 27, 1951, was the date of the Commission’s letter to the stock 
exchange. The November 30 letter was the date of the stock ex- 
change’s acknowledgments. 

With that technical correction, we did write to the Commission. 


Boston Stock EXCHANGE, 
Boston, Mass., June 9, 1955. 
Re East Boston Co. 
SECURITIES AND EXCHANGE COMMISSION, 
DIVISION OF CORPORATION FINANCE, 
Washington, D.C. 

GENTLEMAN: For your ready reference, we attach copies of your letter dated 
November 27, 1951 (under the above heading) and our acknowledgment dated 
November 30, 1951. 

If our files are complete, we have nothing further. 

A current inquiry for information about the company and its status as a 
listed and registered security leaves us quite at a loss and we shall appreciate 
your informing us whether the Commission will not take appropriate action to 
deal with this problem forthwith. 

Very truly yours, 
(Sign) Henry E. Tracy, Executive Secretary. 


Mr. Lisuman. And what happened after you had sent that letter 
to the Commission ? 

Mr. Tracy. We had almost immediate response from the Commis- 
sion. We received their letter dated June 14, 1955. 

Mr. Lisoman. What does that letter say ? 

Mr. Tracy. It is directed to me as executive secretary, re East 
Boston Co. 


Deak Sir: This will refer to your letter of June 9, 1955, inquiring about the 
status of the listing and registration of the East Boston Co. security; accord- 
ing to our records, the $10 par capital stock of this company is listed and 
registered in your exchange. 

In May 1954, the Commission commenced a civil action against the company to 
compel the filing of its annual reports for the years 1948 through 1953, pur- 
suant to the requirements of section 13 of the Securities and Exchange Act of 
1934, and to enjoin the company from violating these requirements with re- 
spect to future reports. The action is entitled “SEC versus Bast Boston Com- 
pany.” 

It was brought in the U.S. District Court for the District Massachusetts and 
bears the file number 54-438-M. It has been assigned to Judge McCarthy. In 
connection therewith, the Commission has moved for a summary judgment and 
the court has advised the Commission its motion will be heard on June 20, 1955. 

For your convenience, I enclose a copy of the complaint filed by the Commis- 
Sion in this case. I trust this information will be of assistance to you. 

Very truly yours. 


Signed “H. Heller, Assistant Director, Division of Corporation and 
Finance.” 

Mr. Lishman, would it be appropriate to point out here, or do you 
have in mind pointing out, that though we wrote in 1951, and it came 
in June 1955 and we had not been informed by the Commission, that 
this letter that I have just read does show that the Commission com- 
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menced this civil action against the company in 1948? Excuse me. 
In 1954. 

Mr. LisuMman. Yes, sir, that is appropriate. Now, during this 
period, had you any discussions with the regional office in Boston of 
the SEC concerning this problem ? 

Mr. Tracy. During this period of review of this correspondence ? 

Mr. Lisuman. From 1948 to 1955, that period. 

Mr. Tracy. No, I don’t think so. There was no reason why I 
would have a discussion with the regional office because these reports 
that the company was to file are all matters of filing with the Com- 
mission in Washington, not with the regional office. 

Mr. LisHMan. Very good. Do you know the results of that suit 
that was instituted in 1954? 

Mr. Tracy. Well, I know one of the results was this record that I 
read in here when the forms 10—K for the years 1949 through 1955 
were filed with us on December 14, 1955. 

Mr. LisumMan. Were these reports satisfactory to you or to the 
SEC? 

Mr. Tracy. Well, I probably should point out that it isn’t a matter 
of their being satisfactory to the stock exchange. I understand they 
were not satisfactory to the SEC. The stock exchange does not know 
now whether they are satisfactory. 

Mr. Lisuman. And is it not a fact that the law suit instituted by 
the SEC for compliance against this company in 1954 was withdrawn 
by the SEC in 1956 on condition that the company pay the SEC 
approximately $3,000, which was estimated to be the cost to the SEC 
for having instituted that lawsuit ? 

Mr. Tracy. I don’t know, Mr. Lishman, that the suit was with- 
drawn. 

Mr. Lisuman. We will develop that through another witness. But 
it is a fact there was a stipulation entered into between attorneys for 
the SEC and the attorneys for the company withdrawing enforcement 
proceedings in this matter. 

The Cuarrman. What was the date of that? 

Mr. Lisuman. April 5, 1956. The court records will indicate this 
and we will develop this through other witnesses when the SEC rep- 
resentatives are present. 

The Cuamman. For my own information, you say that was April 
5, 19562 

Mr. Lisuman. Yes, sir. 

This particular withdrawal. There had been several earlier ones, 
but I do not believe we can go into them with that witness. 

The Cuatrman. But you made a statement and I want to clarify 
it in my own mind. I have here in the memorandum that the court 
assessed a $25,000 fine for civil contempt and later vacated it, and 
later assessed a $3,000 penalty and allowed the East Boston Co. until 
July 1956 to file a corrected report. Is that the incident you were 
talking about ? 

Mr. Lisuman. Yes, sir. 

The Cuarrman. All right. 

Mr. Lisuman. Mr. Tracy, do you know of any reason why the SEC 
failed to require this company for a period of 8 years not to file these 
10—-K reports? 
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Mr: Tracy. Well, the reason set forth in Mr. Thorson’s letter, dated 
November 27, 1951, that I have already read into the record is the 
only reason I know. 

Mr. Lisuman. What was that reason ? 

Mr. Tracy (reading) : 

Due to reduction and changes in personnel, the subject matter of your inquiry 
has been temporarily set aside. 

Mr. Lisuman. Temporarily set aside for 8 years. -Since 1956 has 
this company filed its 10-K reports and has the stock exchange re- 
ceiv ed copies of them, or annual reports ? 

Mr, Tracy. We have received reports for 1956, and 1957, yes, sir. 
The 1958 report is not due to be filed yet. They have until July 29 
to file that. 

Mr. LisomMan. Have you received them for both companies or just 
Fast Boston ? 

Mr. Tracy. There again I may say that our concern and the Com- 
mission’s concern is with a filing by East Boston Co. The Boston 
Port Development Co. enters into the filings because it is a controlled 
subsidiary, and balance sheets of Boston Port Development Co. are 
submitted as part of the East Boston Co.’s report. But it is the report 
of the East Boston Co. as the registrant under the 1934 act. 

Mr. Lisuman. In connection with your conferences with represent- 
atives or officers of the East Boston Co., do you remember the names 
of any persons you conferred with ? 

Mr. Tracy. Yes. The names of persons that either I or my associ- 
ates conferred with are clear in my mind. tJ wouldn’t say so much 
from memory as from reviewing the record here, 

Mr. Lisuman. Could you name these persons ? 

Mr. Tracy. Well, the first specific record of an individual was a 
Miss Flynn, whom the original application for registration, filed back 
in 1935, showed as being a director. 

Mr. Lasuman. I will confine my question more narrowly. Let us 
say during the period 1948. Do you remember who you conferred 
with in 1948 and from there on? If that is not readily available, you 
could supply that in a letter. 

Mr. Tracy. The last reports that were 
1947, and were filed by Mr. Marshal Jenckes, as clerk. 

Mr. Lisuman. What I would like to know is: Can you supply for 
the committee by letter a list of persons with whom the stock exchange 
discussed the delinquency y of the filing of its 10-K reports? 

Mr. Tracy. I can give you those names now. Miss Flynn, as clerk; 
Mr. Phinney, as president of the company. 

Mr. Lisuman. What was his first name? 

Mr. Tracy. Mr. Wallace B. Phinney. We contacted him many 
times and had suggestions and delays ‘because they were way back 
in 1938, because they were debating the question then of whether they 
would proceed to remove their shares. 

Mr. LisumMan. Weare only interested in 1948. 

Mr. Tracy. Then we went to Mr. Jealous and from Mr. Jealous we 
went to Mr. Jenckes. 

Mr. Lisuman. Did you ever confer with Mr. Goldfine? 

Mr. Tracy. Never. 
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Mr. Lisuman. Did you ever get the impression that these officers 
were acting for and in behalf of Mr. Goldfine ? 

Mr. Tracy. We at the stock exchange don’t know Mr. Goldfine 
at all. 

Mr. Lisuman. I have no further questions. 

The CuammMan. Does that conclude with this witness ? 

Mr. Lisuman. Yes, sir. 

The Cuarrman. Mr. Flynt, have you any questions? 

Mr. Fiynt. No questions. 

The Cuarmman. Mr. Hale? 

Mr. Hate. No questions. 

The Cuatrman. Let me on behalf of the committe thank you very 
much, Mr. Tracy, for your appearance here and the information that 
you have presented to the committee on this problem. 

Mr. Tracy. Thank you very much, Mr. Chairman, and gentlemen 
of the committee, for the opportunity. 

The Cuarrman. In view of the fact that there is a great deal of 
information that has been submitted here today bearing on this prob- 
lem, making it necessary for the staff to have an opportunity to go 
through it, and in view of the fact that information has to be de - 
veloped before we proceed, I think perhaps the committee will not 
have any further hearings this week. 

As soon as the information can be developed and we can determine 
the program, it will be announced some time next week, early in the 
week, obviously, and the hearing will proceed. 

With that understanding, the committee will adjourn. 

(Whereupon, at 5:10 p.m. the hearing was adjourned, to reconvene 
subject to the call of the Chair.) 
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TUESDAY, JUNE 24, 1958 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to reeess, at 10 a.m., in the 
caucus room, Old House Office Building, Hon. John Bell Williams 
presiding. 

Present: Representatives Harris, Williams, Flynt, Moulder, Moss, 
O’Hara, Hale, Bennett. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Joseph T. Conlon, subcommittee attorney; Francis X. McLaughlin, 
subcommittee attorney; Stuart C. Ross, committee consultant, and 
Herman C. Beasley, subcommittee clerk. 

Mr. Witu1aMs. The committee will please be in order. 

This morning’s phase of the committee hearing will be to inquire 
into the activities of the Securities and Exchange Commission. 

Our first witness this morning is the Honorable Edward M. Gadsby, 
Chairman of the Securities and Exchange Commission. 

“Will you be sworn, Mr. Gadsby ? 

Do you solemnly swear that the testimony you are to give this 
committee, will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Gapssy. I do. 

Mr. Wiiu1aMs. At this point I would like to state that the com- 
mittee has several communications which we will include in the record 
at the proper place. 

First, we have a letter dated June 20, 1958, from Hon. John W. 
Gwynne, Chairman of the Federal Trade Division, to Chairman 
Harris, responding to Chairman Harris’ letter of June 10, 1958, 
requesting, among other things, an explanation as to why certain 
inspection records are missing from the commission’s files. 

nd, we have a letter dated June 20, 1958, from Commissioner 
Robert’ T. Secrest, to Chairman Harris, stating, among other things, 
that the memorandum submitted by former FTC Chairman Edward 
F, Howrey to Mr. Sherman Adams, dated January 4, 1954, was not 
in the commission’s files and that the first time the members of the 
commission heard of this memorandum was when it was released by 
Mr. Adams. 

This letter also gives some of the history on rule 8 and particularly 
the dates on which this rule was first considered by the commission 
and published in the Federal Register. 
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It should be noted that the concluding paragraph of Mr. Secrest’s 
letter states: 


May I take this opportunity to thank you for the absolute fairness demon- 
strated by you, the committee, and your counsel during the course of the 
hearings. 


In addition to that, we have a letter which was supplied for the 
record by the Federal Trade Commission, dated January 19, 1954, 
from North Field Mills, Inc., by Clarence Titchell, attorney, ad- 
dressed to the Federal Trade Commission, Bureau of Antidec eptive 
Practices, Division of Wool and Fur Labeling, which will be in- 
cluded at this point in the record. 

(The letters follow :) 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CIIAIRMAN, 
Washington, D.C., June 20, 1958. 
Hon. OREN Harris, 
Chairman, Special Subcommittee on Legislative Oversight, 
House Office Building, Washington, D.C. 

Dear Mr. CHAIRMAN: Responsive to the requests contained in your communi- 
cation of June 10, 1958, I am pleased to submit the following information: 

1. All telephone call slips for the period January 1, 1954, to the present time 
have been made available to representatives of your committee. Records of 
telephone calls made prior to January 1, 1954, have been disposed of in agree- 
ment with the established record disposal program. 

2. All documents, files, memoranda, correspondence, inspection reports, com- 
pliance reports, and all other individuals listed in your letter, have been made 
available to or will be made available to your representatives except certain 
portions of the record in TPW-77986, Supreme Coat Co. matter. As later 
explained in this letter, certain inspection records pertaining to this matter are 
missing from the Commission’s files. 

3. The circumstances surrounding the absence of certain inspection reports 
from the Commission’s files are now detailed. 

On authority of the Archivist of the United States, National Archives, May 
25, 1953, the Federal Trade Commission is authorized to dispose of certain re- 
ports secured or prepared during the course of its work in connection with the 
endorsement of the Wool Products Labeling Act. The authority ineludes 
“Forms filled out by field inspectors giving details of inspection of wool 
labels * * * and setting forth deficiencies.” 

All of the described reports must be retained for a period of 5 years before 
they can be disposed of. 

Pursuant to the above authority, the Wool, Fur, and Flammable Fabrics 
Division of the Commission has annually disposed of the described field in- 
spectors forms which have attained age in excess of 5 years. 

At the beginning of January 1958, Miss Atma Morton, supervisor of wool 
records, requested that certain inspection reports then more than 5 year’s 
old be @ispesed of, making such request to Mr. George Tucker, Assistant Chief 
of the Commission’s Division of General Services. Mr. Tucker, in turn, desig- 
nated an employee of the Public Buildings Service, Mr. Harry Allen, to acecom- 
panying Miss Morton to the files involved. At that time and in his presence, 
Miss Morton marked with a cross the file drawers which contained the material 
to be disposed of. The files so marked and designated contained inspection 
records covering a period from January 1, 1953, to December 31, 1953, and were 
approximately 7,000 in number. 

Instructions were then given to Public Buildings Service laborers to remove the 
contents of the drawers so marked for disposal. About 3 months later it was 
discovered that some of these drawers marked for disposal were still intact 
and some drawers not marked for disposal had been emptied. So near as can 
be determined about 5,100 inspection reports which should have been retained 
were taken and about 1,100 were retained which had been marked for removal. 
The foregoing facts dictate the conclusion that the laborers detailed to the work 
removed the wrong material through inadvertence. With the exception of the 
above-described inspection records, it is believed and established by recent check 
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that all other records covering the period from January 1, 1953, to the present 
date are intact and in proper order. 

The Commission is informed that the committee is particularly interested 
in the unavailability of the inspection record in TPW-77986, Supreme Coat 
Co., Worcester, Mass., such report believed to be dated July 13, 1953. There is 
reason to believe that this record is one of those removed under the above- 
described circumstances. 

However, a special inspection report prepared by Investigator B. M. Buck- 
master in the matter of Northfield Mills, Inc., August 11, 1953, contains copies of 
all pertinent information contained in the above-described inspection of Supreme 
Coat Co. applicable to Northfield Mills, Inc. 

An explanation for the presence of inspection records made at the place of 
business of Supreme Coat Co. on July 13, 1953, in the files in the matter of 
Northfield Mills, Inc., may assist to a better understanding of the situation. 
When Mr. Buckmaster made his inspection of Supreme Coat Co. in July he had 
some doubt as to the wool content of certain fabrics originating with Northfield 
Mills, Inc. He noted this doubt on his inspection report. _On review of this 
report at headquarters he received instructions to pursue the matter further and 
to ascertain at the offices of Northfield Mills, Inc., the facts with respect to the 
fabrics which he suspicioned were improperly labeled. He made the directed 
inspection and ascertained that the fabrics in question were correctly labeled. 

The complete record of the investigation at Northfield mills, Inc., including 
copies of the inspection records made at the offices of the Supreme Coat Co. and 
relating to the Northfield transactions, is in the possession of the Commission and 
has been made available to agents of your committee. 

Representatives of the Commission referred to in the foregoing are available 
for examination by your committee if it so desires. The Commission has ordered 
that all records, including those which could be disposed of under existing laws 
and regulations, are to be retained for possible use by your committee. If I can 
be of further service, please advise. 

With kind regards, 

Sincerely yours, 
JOHN W. GwYNNE, Chairman. 


JUNE 20, 1958. 
Hon. OrEN Harris, 
Chairman, Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington, 
D.C. 


DEAR Mr, CHAIRMAN: During the course of the hearings held on June 16, 1958, 
before the Subcommittee on Legislative Oversight of the Committee on Inter- 
state and Foreign Commerce, you requested that I furnish for the record a 
statement concerning the memorandum submitted by former Chairman Edward 
F. Howrey to Mr. Sherman Adams, dated January 4, 1954. You wanted to know 
if this memorandum was in the Commission’s files. 

Mr. Canavan, who was responsible for making up the original file and who has 
gone over the file many times during the prosecution of the Goldfine cases, states 
that this memorandum or any reference thereto was not in and is not a part of 
the record of investigation in Docket No. 6601. This fact was verified by former 
Chairman Howrey at the hearings when he testified that he considered the 
memorandum a purely personal matter and for that reason did not discuss it 
with any other member of the Federal Trade Commission, and did not place it 
with any of the Commission’s official papers. The first the members of the Com- 
mission heard of this memorandum was when it was released by Mr. Adams. 

You also asked concerning the history of rule 8, particularly the dates on 
which rule 8 was published in the Federal Register. On March 18, 1955, in a 
memorandum for the Commission, the Chief of the Wool Division recommended 
a proposed amendment of rule § of the regulations under the Wool Products 
Labeling Act. Applicants in support of the proposed change were the National 
Association of Wool Manufacturers, joined by Mr. Robert E. Freer, attorney 
for the Virginia Woolen Co., of Winchester, Va., and Mr. Charles A. Ragan, of 
Washington, D.C., as attorney for Jay Gee Fabrics, Inc., and Mr. Max Bachrach, 
a fur consultant of New York City. On April 13, 1955, the matter was pre- 
sented to the Commission at the regular Commission meeting. On April 14, 
1955, a notice of rulemaking proceedings considering amending rule 8 of the 
Wool Act regulations was approved, and it was directed that the same be pub- 
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lished in the Federal Register. Public notice of the rulemaking procedure was 
thereupon published in the Federal Register on April 20, 1955. On May 10, 
1955, the Commission amended rule 8, and directed that it be made effective on 
publication in the Federal Register, the publication date being May 14, 1955. 
May I take this opportunity to thank you for the absolute fairness demon- 
strated by you, the Committee, and your counsel during the course of the 
hearings. 
Sincerely yours, 
Rosert T. SECREST. 


NorTHFIELD MILLS, INc., 
Boston, Mass., January 19, 1954. 
FEDERAL TRADE COMMISSION, 
BUREAU OF DECEPTIVE PRACTIVES, 
DIVISION OF WOOL AND Fur LABELING, 
Washington, D.C. 
(Attention Mr. Harvey H. Hannah, Chief, Division of Wool and Fur Labeling.) 
GENTLEMEN: This is to assure you that any fabric produced by us hereafter 
will be properly labeled as to its contents as required by the Wool Labeling Act 
and the regulations promulgated thereunder by the Federal Trade Commission, 
and further that all stock on hand which had been improperly labeled has been 
relabeled to comply with such act and regulations. 
Very truly yours, 
; CLARENCE TICHELL, Attorney. 
Mr. Lishman. 


Mr. Lisuman. Following the conclusion of Chairman Gadsby’s 
statement, I would like to make a brief statement. 

Mr. Wii11aMs. You will be recognized for that purpose. 

Mr. Gadsby, I believe you have a prepared statement for the com- 
mittee. You may proceed as you like. 


TESTIMONY OF HON. EDWARD N. GADSBY, CHAIRMAN; THOMAS 
G. MEEKER, GENERAL COUNSEL; BYRON D. WOODSIDE, DIRECTOR, 
DIVISION OF CORPORATION FINANCE; IRVING M. POLLACK, 
ASSISTANT GENERAL COUNSEL; DANIEL J. McCAULEY, ASSO- 
CIATE GENERAL COUNSEL; AND ANDREW BARR, CHIEF AC- 
COUNTANT, DIVISION OF CORPORATION FINANCE, SECURITIES 
AND EXCHANGE COMMISSION 


Mr. Gapspy. Mr, Chairman and members of the subcommittee, mv 
name is Edward N. Gadsby, and I am from Massachusetts. I am the 
Chairman of the Securities and Exchange Commission, and I am here 
in accordance with your request. 

I have with me the following members of the Commission’s staff, 
whose presence you requested : Thomas G. Meeker, the General Coun- 
sel; Byron D. Woodside, Director, Division of Corporation Finance; 
and Irving M. Pollack, Assistant General Counsel. 

In addition, I am accompanied by the Commission’s Associate Gen- 
eral Counsel, Daniel J. McCauley, Jr. 

I understand that the subcommittee is particularly interested today 
in developing information with respect to the Commission’s actions in 
the Kast Boston Co. case. 

Mr. Witx1aMs. May I interrupt to ask if the gentlemen are here 
jointly to testify, or are they simply accompanying you? 

Mr. Gapssy. They are here in accordance with your request and are 
available for such questions as you may wish to ask of them. 
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Mr. Witu1aMs. If it is their purpose to answer inquiries by the com- 
mittee, perhaps they should be sworn. 

Mr. Gapssy. Very well. 

Mr. McCauley, of course, was not asked to be here. 

Mr. Witu1AMs. For the present, however, let’s proceed with your 
statement. 

Mr. Gapssy. Very well. 

As you know, I became a member and Chairman of the Commis- 
sion in August 1957, 9 months after the last phase of this matter was 
before the district court in the proceedings brought by the Commis- 
sion against East Boston. 

There has been a flood of misinformation cone erning the case which 
has appeared lately in certain news reports. One report was so false 
and so misleading in its implications that the Commission believed it 
to be of critical ‘import: ince immediately to deny its authenticity. 

We did so, although we would have immensely preferred to limit 
our public statements about this matter to our appearance before you 
today. 

Since I have had no personal participation in the activities of the 
Commission in this case, I cenadie myself qualified to approach this 
inquiry objectively, but still with a reasonable background of famil- 
iarity with the statutes and their objectives and the personalities in- 
volved. I have no particular ax to grind, and I assure you that no 
one would have been more indignant “than I, were I to have detected 
in the record any trace of favoritism or impropriety, let alone 
illegality or venality. 

I am personally deeply respectful of the Congress, and eager to 
give full recognition to its powers and its duty to call this agency to 
account. I have no intention of trying to hide anything, or of gloss- 
ing over the truth. 

On the other hand, I deeply resent the publication of unfounded 
statements tending to undermine public confidence in this agency and 
ser iously to interfere with its proper functioning. 

I had thought that the era of trial by innuendo and inference had 
been disowned some time ago. I dislike to see any Members of or 
persons connecte “i with the C ongress, which saw the nec essity for set- 
ting up this Commission, participate in a baseless attack reflecting 
on this agency’s probity. 

I have studied our files with care and have talked to those persons 
on the staff who were in charge of the case duirng the period in 
question. 

Mr. Chairman, I find no shred of evidence to suggest preferential 
treatment of Mr. Goldfine or East Boston Co. either before or after 
the White House inquiry into the case. 

” the contrary, I find the record shows the following: 

Reports w hic ‘+h have appeared in the press to the effect that the 
Cor nission’s action against East Boston Co. was withdrawn are 
erroneous. 

2. Suggestions to the effect that the Commission “watered down” its 
action against East Boston are likewise incorrect. 

An objective and fair examination of the Commission’s files and the 
record and transcripts in the U.S. District Court in Boston will dem- 
onstrate beyond question that the Commission’s action was ; prosecuted 
steadfastly to a successful conclusion. 
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3, The Commission’s record in this litigation shows beyond any 
doubt that the Executive and congressional inquiries had absolutely no 
effect. upon the actions which the Commission and its staff took against 
the East Boston Co. 

Following these inquiries, the last of which occurred on February 
17, 1956, the Commission took the following aflirmative actions: 

(a) It opposed delay in its action to collect the $20,000 fine. In 
fact, it opposed practically every delaying tactic and pressed over and 
again for prompt and effective procedure. 

(6) It appealed immediately the action of the court in vacating the 
$20,000 fine. 

(c) At the suggestion of the court, it filed a petition for a judgment 
of criminal contempt of the court’s order, which was dropped as a part 
of a final, enforceable stipulation which was filed with and approved 
by the court. 

This petition had not even been drafted on February 17, the date 
of the White House inquiry. 

(d) It successfully pursued the case and obtained an order from the 
court requiring East Boston to pay the sum of $3,000 in civil contempt 
and to file corrected reports. 

(e) It instituted a private investigation looking toward the possi- 
bility of additional action against the company, and perhaps indi- 
viduals connected with the company. 

(f) Again in November 1956, it filed a further petition to cite East 
Boston for civil contempt for failure to file the company’s annual 
report, due in July of that year, which report was filed shortly there- 
after. 

In short, we believe that the facts will demonstrate that the com- 
mission and its staff performed their duties in this matter vigorously 
and effectively, and with something approaching icy impartiality and 
detachment. 

To put it bluntly, the commission could hardly have done more if 
Mr. Adams were Mr. Goldfine’s worst enemy. 

It is my intention to demonstrate this fact in the traditional Ameri- 
can manner so well expressed in the words of a late honored and re- 
vered citizen—‘Let’s look at the record.” 

East Boston Co. is a holding company, whose principal asset is an 
interest of approximately 52 ee in the Boston Port Development 
Co., a corporation which has book assets of about $1 million. 

Over 70 percent of the stock of East Boston is held by Bernard 
Goldfine, or his family, as is the balance of the stock of Boston Port 
Development Co. 

The stock of the East Boston Co., of which there are a total of 150,- 
000 shares outstanding, was listed in 1935 on the Boston Stock Ex- 
change, a national securities exchange. It has about 300 public stock- 
holders. 

The East Boston Co. failed and refused for long periods of time 
to file certain annual and periodic reports required of companies whose 
stock is listed on a national securities exchange. The purpose of 
these reports, the so-called 8K, 9K, and 10K reports, is to compel 
disclosure of basic financial information and thus to provide investors 
and potential investors with information to assist them in evaluating 
and appraising the merits of the company involved and thereby to 
exercise an informed judgment in trading in the stock. 
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Occasionally, such reports may also give to stockholders clues of 
mismanagement which may form a basis for a derivative cause of 
action by security holders on behalf of the corporation against man- 
agement and controlling persons or other insiders. 

As you are aware, the Commission itself has been given no juris- 
diction by Congress to bring such actions, and, indeed, except in 
specialized fields not pertinent here, the Commission has no jurisdic- 
tion in any respect over the internal affairs of corporations. 

During the hearings of this subcommittee, attention has been 
focused upon the manner in which the Commission prosecuted its 
action against the East Boston Co. to compel that company to file 
the reports which it had failed to file since 1947. 

I would like to discuss this phase of the case in some detail as well 
as other aspects of our troubles with East Boston. 

Charges have been made that the East Boston Co. or its controlling 
stockholder, Bernard Goldfine, may have received preferential treat- 
ment from this Commission in connection with this case by reason 
of an alleged intervention by the White House and by certain Mem- 
bers of the Senate. Nothing could be further from the truth. 

The allegation of White House influence apparently stems from an 
inquiry as to the status of this case made to Thomas G. Meeker, the 
Commission’s General Counsel, by Gerald D. Morgan, special coun- 
sel to the President. 

Mr. Meeker also received inquiries from two Members of the Sen- 
ate, Frederick G. Payne, of Maine, and Norris Cotton, of New Hamp- 
shire, who were personally acquainted with Mr. Goldfine. 

In the conference with the Senators, as well as in the conference 
with Mr. Morgan, no suggestion was made that the Commission 
should afford Mr. Goldfine any special treatment. 

It appears that the inquirers were interested in acquainting them- 
selves with the facts and status of the Commission’s action. 

In advising them of these facts, Mr. Meeker seems to me to have 
done only what has become customary in such cases. 

The plain fact of the matter is that such inquiries from the Execu- 
tive, from Members of the House or Senate, from other persons 
charged with governmental functions and from members of the gen- 
eral public, are of daily occurrence. 

We have frequently received inquiries from Members of Congress 
or their assistants or the staffs of interested committees. Only occa- 
sionally have we had an inquiry from the Office of the President, 

We attempt to answer each such inquiry promptly, courteously, and 

in as much detail as seems appropriate under the circumstances. 
_ The record does not in any respect indicate that these particular 
inquiries were handled in a manner inconsistent with the policy, or 
different from that in which such requests by any qualified person are 
handled in the routine course of the Commission’s work. 

As I will explain in more detail later, the East Boston Co. from 
the beginning showed little inclination to file any of the requisite 
reports with the Commission. In 1948 the company ceased to file any 
reports at all. 

During the next 6 years there were some staff efforts to get com- 
pliance with the law by warnings and inquiries, but it was only in 
1954 that effective, coercive action was undertaken. 
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This required resort to a Federal district court for an appropriate 
order, since it is only through the courts that we can bring legal 
sanctions to bear on delinquent companies. 

The Commission’s complaint seeking a mandatory injunction was 
filed against East Boston on May 24, 1954, in the U.S. district court 
in Boston, Mass. East Boston filed an answer to the complaint. 

Upon the basis of these pleadings the Commission’s then General 
Counsel, William H. Timbers, and his staff, concluded that there 
were no substantial issues of fact. 

Accordingly, the Commission filed a motion for summary judgment 
on July 23, 1954. We noticed the motion for hearing on August 2, 
1954. The motion was not heard on August 2, as so noticed, since 
counsel was informed by the clerk of the court that the court would 
not hear it during August because in the court’s opinion it was not an 
emergency matter. 

In fact, our motion for summary judgment was not heard by the 
court until June 20, 1955. 

I do not intend to burden you with a detailed summary of every- 
thing which Commission counsel, both in Washington and eee did 
to bring on the motion for hearing between August 1954 and June 
1955. We are satisfied that the record in our files shows we did not 
leave it in the air and that all reasonable efforts were made to press 
the matter. 

If you deem these details to be of interest, the record is there for 
the world to see. 

Judgment was finally entered by the court on June 13, 1955, in 
favor of the Commission, The court initially indicated it would re- 
quire the defendant to file its delinquent reports by August 1, 1955. 

However, upon representation of counsel for East Boston that the 
reports could not be completed by that date, and his oral guarantee 
that the company’s reports would be filed by November 1, 1955, the 
court changed the August 1 deadline to November 1, 1955. 

On October 31, 1955—1 day before they were due—East Boston filed 
a motion to modify the judgment so as to allow it until February 
1, 1956, to file these reports. 

On November 1, 1955, Mr. Timbers recommended to the Commis- 
sion that it oppose such application for extension and file a motion 
to hold in civil contempt the defendant, East Boston Co., its officers 
and directors, and its principal stockholder, Bernard Goldfine. 

The Commission’s petition for civil contempt was filed November 
4, 1955. 

At this point Judge William T. McCarthy, who had handled the 
proceedings up to that time, disqualified himself because of his prior 
association with Bernard Goldfine, who has been named as a respond- 
ent for the first time in the Commission’s civil eaecomert proceedings. 
The case was reassigned to Judge Charles E. Wyzanski, Jr., who set 





the Commission motion and the company’s motion down for hearing 
on November 17, 1955. 

On that date the court denied East Boston’s motion to modify the 
final decree. 

The court also granted the Commission’s petition to hold the com- 
pany in civil contempt, and imposed a fine of $20,000 against the 
company, but it denied the petition insofar as it sought to hold in 
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contempt the individually named respondents. The fine was_sus- 
pended upon the condition that the company file the report within 
30 days. 

On December 16, 1955, the Commission received reports which pur- 
ported to comply with the order of the court. Immediately thereafter 
the Commission’s staff commenced an examination of the reports. 

On January 10, 1956, Mr. Timbers directed a letter to counsel for 
East Boston advising him that an examination was being made of the 
reports and that the Commission took the position that the company 
had not complied with Judge Wyzanski’s order of November 18, 1955, 
because such reports were not properly certified by an independent 
public accountant and were otherwise materially deficient. 

Copies of this letter were sent to Judge Wyzanski as well as to the 
officers, directors, and the principal stockholder of East Boston— 
Mr. Goldfine. 

In this letter East Boston was advised that the General Counsel 
proposed to move the court for an order that East Boston Co. be 
directed to pay the fine of $20,000 previously conditionally imposed 
and for such other relief as might be appropriate. A General Coun- 
sel’s memorandum on January 10, 1956, was considered by the Com- 
mission on January 12, 1956, and the minutes of the Commission show 
that it was clearly understood that as soon as the staff’s final exami- 
nation of the reports was completed the General Counsel would file the 
appropriate moving papers. The motion was filed on February 7, 
1956. 

In the meantime, Mr. Timbers was succeeded as General Counsel 
of the Commission by Thomas G. Meeker, who was responsible for 
the filing of the previously mentioned motion. 

On January 30, 1956, his first day in office, Mr. Meeker received a 
telephone call from Senator Frederick G. Payne, of Maine. A memo- 
randum, which was prepared contemporaneously by Mr. Meeker, 
covering his January 30 conversation with Senator Payne, as well as 
his meeting in Senator Payne’s office on January 31, has previously 
been delivered to the subcommittee. 

In substance, it appears from the memorandum that Mr. Meeker 
indicated to Senator Payne that he was not then fully familiar with 
the Last Boston case, since it had been handled by others in the office, 
but that he would ascertain the status of the case and would speak 
with him at a later date. 

Mr. Meeker next met with Senator Payne on February 7, 1956, at 
which time Senator Norris Cotton, of the State of New Hampshire, 
was also present. 

Prior to the February 7 conference with Senators Payne and Cot- 
ton, the motion to collect the fine had been put in final form by the 
Commission’s staff. It had been mailed to the Boston regional office 
on February 3, 1956, for filing in the U.S. district court. 

Our records show that the motion was filed in the district court on 
February 7, 1956, which was the date on which Mr. Meeker had his 
conference with Senators Payne and Cotton. 

Mr. Meeker prepared a memorandum of this conference, which has 
also previously been made available to the subcommittee. This shows 
that Mr. Meeker met Senator Payne outside of the floor of the Senate, 
and that Senator Payne, Senator Cotton, and Mr. Meeker went from 
there to the office of Senator Styles Bridges, in the Capitol Building. 
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Senator Bridges did not attend the meeting. 

Mr. Meeker took with him to this conference photostatic copies of 
the forms 10-K, which are public documents, and which recently 
had been filed by the company. The memorandum indicates that 
Senator Payne reviewed the reports. 

Mr. Meeker indicated to the Senators that the issue of whether 
a fine of $20,000 would be imposed had been placed before the court. 
The memorandum reports that the Senators desired that it be known 
by whoever was handling the case that they were personally acquaint- 
ed with Mr. Goldfine and held him in high regard. 

Since the court had already dismissed the proceedings so far as they 
affected Mr. Goldfine personally, the Senators were told that the 
action did not involve him and that, as matters stood, it was an attempt 
to collect a fine levied against the corporation. 

In the course of the meeting it was indicated that B. A. Brickley, 
Esq., of the law firm of Brickley, Sears & Cole of Boston, an attorney 
for the corporation, had been in communication with Senator Payne, 
who inquired as to whether Mr. Meeker would entertain a telephone 
call from Mr. Brickley. Mr. Meeker indicated that he would enter- 
tain a call from anyone, including Mr. Brickley. 

Our records indicate that Mr. Brickley telephoned Mr. Meeker, on 
February 10, 1956, and asked for an appointment the following week. 
Mr. Meeker advised Mr. Brickley on the telephone that he would see 
him any time during that week, but that the conference was not to 
be used as a basis for delaying the Commission’s motion, which he 
wanted to expedite as rapidly as possible. 

Mr. Brickley said he understood this, and he would be in touch 
with Mr. Meeker at a later date. Mr. Brickley never contacted Mr. 
Meeker again in regard to this appointment. 

Subsequently, and on February 17, 1956, Mr. Meeker received a call 
from Mr. Morgan, also asking for information as to the nature and 
status of the case. Mr. Meeker gave Mr. Morgan the information he 
requested. — 

There is no record of any further inquiry or of any subsequent indi- 
cation of interest on the part of any Government official outside the 
Commission. No record is extant in our files indicating any attempt 
on anyone’s part to interfere with the orderly processes of the law, nor 
does any member of the Commission or the staff, recall any such 
attempt. 

So far as the Commission is able to determine, there is absolutely no 
basis for any such innuendo. The subsequent record of the case con- 
clusively rebuts any such inference. 

I would like to interrupt this presentation to clear up another mat- 
ter. 

In his interrogation of Mr. Sherman Adams, on June 17, 1958, in 
hearings before this subcommittee, Mr. Lishman, your chief counsel, 
stated that Mr. Meeker may have shown Mr. Morgan a Commission 
file in violation of our rule 4 under the Securities Exchange Act. 
The transcript shows this as rule 224, but it is apparent from the con- 
text that rule 4 is intended. The code citation to this rule is “240.04,” 
which probably accounts for the garbling. ‘ . 

Rule 4 under that act prohibits a staff member from disclosing 
information acquired in the course of a nonpublic investigation with- 
out prior Commission authorization. 
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On February 17, 1956, Mr. Meeker could not possibly have violated 
rule 4 because no investigation of East Boston was begun until 
February 24, 1956, 7 days after the conference. 

On that latter date, February 24, upon the recommendation of Mr. 
Meeker and the Division of Corporation Finance of the Commission, 
of which Mr, Byron D. Woodside was, and is, the Director, the Com- 
mission authorized the institution of a private investigation under 
section 21(a) of the Securities Exchange Act of 1934, with respect to 
the filings made by the East Boston Co. The purpose of this investi- 
gation, among other things, was to ascertain further facts concerning 
possible violations of the statute. That investigation is still open. 

Sworn testimony of witnesses, which was taken by persons desig- 
nated by the Commission, has been made available to the subcommittee. 
We do not suggest that in seeking this information the subcommittee, 
or its staff, intends to influence our ultimate disposition of the case. 

The next significant date in the course of the East Boston litiga- 
tion is February 21, 1956, 4 days after Mr. Meeker’s conference with 
Mr. Morgan. On this date Mr. Sears, counsel for East Boston, called 
Mr. Meeker and said that he had been advised that the Commission’s 
motion to collect the fine for civil contempt was scheduled to be heard 
on February 28; that Mr. Sears had a conflicting engagement in a 
State court and was planning a trip to Florida and that he could not 
see his way to trying this matter until March 23. He requested Mr. 
Meeker to consent to an adjournment to that date. 

Mr. Meeker called Mr. Sears, after considering the matter, and told 
him that he would not consent to any extension longer than 1 week, 
which would allow Mr. Sears to meet his court commitment. 

Mr. Sears objected to the position taken by Mr. Meeker and said 
that he would present the matter to the court. 

Thereafter, and over the Commission’s objection, the court granted 
the extension requested by Mr. Sears and the matter did not come on 
for hearing until March 26, 1956, 

Meanwhile, on March 23, 1956, the East Boston Co. filed adjusted 
reports designed to correct a number of the deficiencies which the 
Commission had asserted in its moving papers with respect to the 
earlier filed reports of the company. 

On March 26, in open court, Judge Wyzanski indicated to counsel 
that it might be wise for them to discuss the matter, stating— 
it might be you are closer together than you think. If you want to go to my 
chambers, go ahead. 

Counsel thereupon adjourned to the judge’s chambers; were un- 
successful in their attempt to reach agreement and so advised the 
court. 

Commission counsel stated that a stipulation had been prepared as 
to the facts which he was willing to sign, but counsel for East Boston 
replied he was not. 

Judge Wyzanski then stated that on his own motion he was vacat- 
ing the previously imposed fine, since in his opinion, he had erred in 
its imposition. 

The court told the Commission counsel that he could have until 
9:30 the next morning to file a criminal contempt petition against 
the company and that, if such a petition were filed, he would take 
testimony and, if a violation were found, the court would determine 
what, if any, criminal fine would be assessed. 
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It is not my intention to characterize in any manner, or give to you 
my opinion, or that of the Commission, concerning this turn of events. 
Suffice it to say that the record shows that the court withdrew its 
order without affording to Commission’s counsel an opportunity to 
argue the issue. A complete copy of that transcript was made avail- 
able to the subcommittee by the Commission, and I have it with me 
today. 

Tn the public interest, and in view of the widespread attention given 
this matter, I ask leave of you, Mr. Chairman, to incorporate in the 
record at the end of this prepared statement, the full and complete 
transcript of that hearing and the one held the following day, so 
that, there will be no question at any time as to whether I have de- 
scribed it properly or improperly. 

Mr. Wittrams. How voluminous is that? 

Mr. Gapssy. Twenty-three pages, double spaced. 

Mr. Witutams. The committee will receive that. 

Mr. Gapssy. Furthermore, if at any time during this hearing the 
subcommittee should desire to inquire further into this aspect of the 
matter, the Commission believes that the transcript should be read in 
full since it supplies the complete and accurate answer to what. hap- 
pened on that occasion. 

Commission counsel immediately communicated by telephone with 
his office in Washington. Since he was confronted with a sudden 
and unexpected change in the court’s position, Mr. Meeker requested 
his staff members in Washington to advise the Commission that he 
was of the view that the court had committed legal error and desired 
its authority to file an immediate notice of appeal from the court’s 
order. 

Mr. Meeker attempted to obtain a transcript of the court’s remarks, 
but was unable to do so. 

The Commission promptly granted Mr. Meeker’s request to file the 
notice of appeal. There was no question at that time in the minds 
of counsel for the Commission but that the court had issued a final 
order and that it was an appealable order under the statutes and 
rules covering appeals to the court of appeals. The notice of appeal 
was filed with the district court clerk at 1 minute before 5 p.m., on 
March 26, 1956, that very day. 

After the notice of appeal was filed, Commission counsel was ad- 
vised that the court desired the parties to appear the next morning, 
March 27. At that time, the court indicated to Commission counsel 
that it had not entered any final order and that it did not intend to 
enter an order dismissing the Commission’s petition for civil contempt 
and that the Commission’s notice of appeal in the court’s view was a 
nullity. 

Commission counsel advised that he had unsuccessfully attempted 
to obtain a copy of the court’s remarks on the prior day and that if 
the Commission’s position was incorrect, he would be glad to correct it. 

However, Commission counsel pointed out to the court that he had 
not had the opportunity of arguing the legal issue which the court 
had decided the prior day. He advised the court that in the Com- 
mission’s view the judge’s prior order was a proper one and invited 
the court’s attention to Penfield v. SEC, 330 U.S. 585, pointing out 
that. there the Supreme Court had held that a coercive fine was 
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proper in a civil contempt proceeding to enforce compliance with a 
court order. 

After further discussion the court advised that he had been un- 
aware of this distinction which Commission counsel had now brought 
to his attention, but that, nevertheless, when he imposed the fine he 
did not have this distinction in mind and felt that his original order 
was erroneous. 

The court now, however, entered an order permitting the Com- 
mission to show damages resulting from the civil contempt and also 
to file a petition for criminal contempt against the company. 

Thereupon, Mr. Meeker reported to the Commission that he pro- 
posed to file a criminal contempt petition with the district court in 
Boston against the East Boston Co. 

Our records show that, in order to expedite the filing of this criminal 
contempt petition and the hearing on the Commission’s pending civil 
contempt petition, Mr. Meeker and members of his staff spent Satur- 
day, March 31, 1956, preparing the necessary papers, and these were 
sent airmail on that day to the Boston regional office of the Commis- 
sion for filing on the following Monday, April 2, 1956. 

The papers were so filed and the court set both petitions for hearing 
for the afternoon of April 5, with a direction to counsel to consult 
in the morning and attempt to stipulate the basic facts. 

Meanwhile, on April 2, the company filed further corrected reports 
with the Boston Stock Exchange which were received by the Sous: 
mission on April 4. 

Our records show that on April 5, in accordance with the court’s 
suggestion, Mr. Meeker and other members of the Commission’s staff 
consulted with counsel for East Boston and that they were able to 
agree on certain matters concerning the contempt petitions, namely, 
that— 

1. The East Boston Co. would pay a $3,000 fine in civil con- 
tempt, which represents a fair estimate of the actual expense 
incurred by the Commission to cover its time and expense in 
attempting to enforce filing of the reports; 

2. Kast Boston Co. was promptly to file form 8 covering the 
adjusted reports of March 23 and April 4, 1956; 

3. East Boston Co. would file within 90 days completed cor- 
rected reports for each of the delinquent years; and 

4, The application for an order holding the company in crim- 
inal contempt would be withdrawn without prejudice to its re- 
newal in the event there was further contumacious conduct and 
the Commission deemed it desirable to renew the application. 

Counsel for East Boston Co. refused to accede to Mr. Meeker’s 
demand that a further conditional fine be imposed by the court for 
the purpose of insuring compliance with any order which the court 
might enter. It was agreed that this matter would be presented to 
the court for disposition. 

In the hearing before the court on the afternoon of April 5, counsel 
advised the court of the above matters. The court approved the 
stipulation as submitted. 
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The court advised that it agreed the Commission was entitled to 
the assurance of further complhiance, but stated: 

Nothing that I would do by way of intermediate coercive penalty would be 
half so stiff as what I will do if there is no compliance. 

And the court stated that the criminal contempt was withdrawn 
without prejudice to renewal at a later date. 

Thereafter, and on May 4, 1956, East Boston Co. commenced to file 
corrected reports as required, and by June 18, 1956, all corrected 
reports were filed and the company was on a current reporting basis. 

In all of these court proceedings it should be clear that the Com- 
mission’s objective was to procure accurate and complete reports, as 
the law required, as promptly as possible. To those not trained in 
the law, the term criminal as contrasted to civil contempt seems to 
raise false connotations. 

The record shows clearly that the Commission was not seeking to 
convict East Boston or its officers or controlling stockholders of a 
criminal violation of the Securities Exchange Act. 

Nor was the Commission really interested in money damages. The 
penalty or fine which we sought to impose was to coerce the company 
to comply with the court’s order to file proper reports. No further 
penalty was necessary, as it turned out, because the company eventu- 
ally did comply. 

The general reaction of the financial community to this situation 
at this point may be summarized in the words of Washington Wat- 
ers—which is generally conceded to be the pen name of Mr. John 
Fox—in the Boston Post of June 15, 1956, when he said, in discussing 
the Last Boston case: 

Secondly, the present Commission has been letting no grass grow under its 
feet and has really been pushing for complete disclosure to the stockholders, the 
Boston Stock Exchange, the SEC, and the world at large * * * 

Upon review of the reports so filed, it appeared that certain so- 
called form 4 reports, required to be filed by the oflicers, directors, and 
owners of more than 10 percent of the stock of a listed company, 
which had been filed by Bernard Goldfine and his wife, did not agree 
with the reports filed by the company. 

The Commission was advised that the customary routine would be 
followed by the staff to obtain the filing of corrected reports by these 
individuals. 

The staff did take such action and our records show that on Oc- 
tober 8, 1956, a corrected report was filed by Mr. Goldfine and his wife 
in response to the staff’s demand. This report has been previously 
made available to the subcommittee. 

The next annual report of the East Boston Co., namely, its annual 
report for 1956, was due on July 29, 1956. The report was not filed 
on that date. Our records show that on July 31, 1956, 2 days after it 
was due, a letter was directed to the company, its counsel, its presi- 
dent, and its majority stockholder, as well as to the Boston Stock 
Exchange, advising that the required annual report had not been 
received. 

Our records further show that counsel for the company, the same 
Mr. Sears, who was then on vacation, inquired on August 3 what re- 
port was due. Upon being reminded, he assured the Commission 
that the necessary report would be immediately filed. 
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It thereafter appeared during the progress of the Commission’s 
investigation that the report was not so being prepared, and, accord- 
ingly, upon the recommendation of Mr. Meeker, and Mr. Woodside, 
the Commission again authorized the filing of a civil contempt peti- 
tion against the Kast Boston Co., its officers and directors, and its 
principal stockholder, and for the appointment of a receiver whose 
duty it would be to prepare the required report. 

The appointment of a receiver was sought because it appeared that 
East Boston was virtually without effective management which could 
prepare and file the reports. 

The petition was filed with the court on November 7, 1956, almost 
9 months after the White House conference. 

Our records show that on November 15, 1956, the delinquent an- 
nual report, as well as the semiannual report for the company then 
due, were filed. 

The General Counsel accordingly advised the court that the reports 
had been filed and were being examined and with the court’s approval 
the petition was withdrawn without prejudice. 

Of course, when the reports were filed, the legal ground for the ap- 
pointment of a receiver on petition by this Commission was no longer 
present. ; 

I might add, however, that it was the most effective device in get- 
ting action out of the company in the entire course of the litigation. 

This completes the story of the litigation aspects of the Kast Bos- 
ton matter so far as the Commission’s action is concerned. 

Now that I have described in some detail the history of the Hast 
Boston litigation, I would like to give you some general background 
concerning Commission litigation in this reporting field in order that 
this particular case may be placed in proper perspective. 

In addition to section 13 of the Securities Exchange Act of 1934, 
under which the Last Boston case was filed, reports must be filed 
under section 16(a) of the same statute. The latter reports must be 
filed by officers and directors of corporations which are listed on na- 
tional securities exchanges as well as by persons who own, or have a 
beneficial interest in, 10 percent or more of the securities of such listed 
companies. 

Since the Commission was established in 1934, it has sought the aid 
of the courts four times to require listed companies to file necessary 
reports under section 13. It has brought five actions against individ- 
uals to require reports to be filed under section 16(a). 

There are well over 2,000 companies listed on national exchanges 
and, therefore, subject to section 13. 

At least thirteen hundred more companies are subject to reporting 
requirements by virtue of having registeted securities under the 
Securities Act of 1933. 

Many thousands of persons are subject to section 16. 

In the four cases instituted under section 13—one of which was the 
East Boston case—the Commission has been successful. 

In all of the cases the necessary reports were filed, thereby bring- 
ing to public attention the information required to be stated in the 
reports. 

i might add that of these four cases, judgments in two were ob- 
tained by consent. 

32090—59— pt. 10-7 
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The Last Boston case is only the second litigated case in the Com- 
mission’s history to compel the filing of corporate reports by listed 
companies. It is the only case where the Commission sought an order 
of contempt to compel the filing of such reports. 

In none of the nine cases in which the Commission has sought court 
orders to obtain the filing of necessary reports has the Commission 
found it necessary to pursue a party as far as it did in the ast Boston 
case. 

The fact is that East Boston merited and received firm and aggres- 
sive action. This was as true after the White House and senatorial 
conferences as before. 

The Commission’s litigation file demonstrates clearly that each 
move of Commission counsel handling the case was hotly contested 
by attorneys representing East Boston throughout the entire pro- 
ceeding. This was an adversary proceeding in the most colorful and 
realistic meaning of the term. 

Now, let me return, if I may, to a discussion of the earlier period 
involved in the East Boston matter. As I have pointed out, commenc- 
ing with 1948 the company ceased to file the annual 10—K reports re- 
quired to be filed by it with the Boston Stock Exchange and with the 
Commission. East Boston’s fiscal year ends March 31. 

Under our rules, its annual reports are required to be filed with 120 
days thereafter, or by July 20 of each year. 

The only reason given for ignoring the law was the cavalier one 
that, in the company’s opinion—regardless of the opinion of Congress 
and the Commission—the expense of preparing the reports was un- 
warranted. 

Between 1948 and 1951, the files show staff correspondence warning 
the company that it was delinquent and that appropriate action would 
be taken if the reports did not come in. 

In 1951, one of our assistant directors informed Mr. Tracey, of the 
Boston Stock Exchange, that the case was being temporarily set aside, 
“due to reductions and changes in personnel.” 

In the spring of 1953, the case was again taken up when our staff 
learned that certain stockholders had filed suit against the manage- 
ment and other controlling persons of East Boston. 

As I have already explained, the first step toward effective action 
to force compliance did not come until 1954. 

I want to emphasize at this point that while at first blush it may 
seem strange that no action was taken between 1948 and 1954, with 
respect to either delisting of the company’s stock, or bringing a court 
action, the fact of the matter is that the Commission’s staff during this 
period was being almost continuously reduced by reason of appro- 
priation cuts and reached its lowest ebb on June 30, 1955; that the 
remaining examining staff in the division responsible for receiving 
and processing of the reports had to concentrate primarily upon the 
examination of material which by statutory mandate must be proc- 
essed within short periods of time. 

An agency with limited funds must choose at times the work to 
which it will give priority, and there are abundant indications that 
the Commission, during this period, was aware that reductions in 
personnel were making it difficult to meet all of its statutory obliga- 
tions. 
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One of my predecessors wrote in October 1952, to the then chair- 
man of the Subcommittee on the Securities and Exchange Commis- 
sion of the House Interstate and Foreign Commerce e Committee, with 
respect to the effect of the budget cuts upon the Commission’s ability 
to perform its statutory functions. He said in part at that time: 

During World War II and in the 7 years following, the staff of the Commission 
has been repeatedly and drastically reduced notwithstanding a tremendous in- 
crease in the financial tempo of the Nation. In the fiscal year 1941, which 
represented the peak of the Commission’s personnel, employment averaged 
1,723 man-years. The Commision’s staff has been reduced in every year except 
one since that date; and, as a result of a further drastic cut in appropriations 
for the current year, the Commission has been compelled to discharge addi- 
tional employees and to abstain from filling vacanies until average employment 
reaches 807 man-years. This means less than 800 employees by June 30, 1953, 
and amounts to an overall slash of over 50 percent in the short space of 11 
years, As a consequence, the Commission can no longer adequately perform 
the duties imposed upon it by the Congress in the seven important statutes 
which it is charged to administer. 

I may add that the same situation was brought to the attention of 
the entire Congress in the annual reports of the Securities and Ex- 
change Commission for the fiscal years 1950, at page 168; 1951, at 
pages XI and 173, and 1952, at pages XI and 196. 

When I commended my remar ks tod: ay I suggested that we look at 
the record. We have now hit the highlights of that record. 

I cannot believe that any fair and objective appraisal of this record 
can lead to any other conclusion but that the Commission and its 
staff performed their duties in this case in a commendable fashion. 

As a matter of fact, I would be very happy if all of the cases which 
our staff handles are pursued as vigorously and energetically as this 
one has been since 1954. 

I rather doubt that your subcommittee could find anywhere in our 
files a better example of unceasing and relentless insistence through 
every available legal means upon full compliance with the letter of 
the law by a recalcitrant corporation. 

[ thank you for the opportunity of making these remarks, Mr. 
Chairman. 

We are here to answer any questions which you may have. 

Mr. Witurams. Thank you very much, Mr. Gadsby. 

(The material submitted by Mr. Gadsby is as follows:) 


HEARING BEFORE WyZANSKI, D. J., Securttres & EXCHANGE COMMISSION v. EAST 
Boston Co., Boston, MARCH 26 AND 27, 1956 
DISTRICT COURT OF THE UNITED STATES 


DISTRICT OF MASSACHUSETTS 
O.A, No, 54-438-M Wyzanski, D.J. 


SECURITIES AND EXCHANGE COMMISSION 
v. 


East Boston CoMPANY 


Appearances: Thomas G. Meeker, Esq., General Counsel, for the Commission, 
Samuel P. Sears, Esq., for the defendant. 





Court Room No. 6, FEDERAL BUILDING, Boston, 
Monday, March 26, 1956. 
The Court. Gentlemen, in connection with 8.E.C. 1. East Boston Company, 
you have for 2 hours been conferring. I am just going to ask you to state in 
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the most general terms consistent with any further discussions we have what 

your present condition is, subject to modification, of course. 

P Mr. MEEKER. Would Your Honor like to hear my version of it first or Mr, 
ears’ ? 

What we have been doing is discussing the general problems of the fine and 
rs position of the Commission with respect to pressing this motion on file with 
this court. 

We did not take any position as far as the Commission is concerned except 
to press for the fine. 

The Court. Has there been compliance? 

Mr. Merxer. That I am coming to right now, Your Honor. During the 2 
hours, we worked out a stipulation which relates to two documents 

Mr. Sears. I don’t think it is a stipulation. It is a position of the Govern- 
ment. 

The Court. Itis a draft. 

Mr. Meeker. As far as I am concerned, Mr. Sears, I stipulate these are duly 
adjusted reports of the East Boston Co. prepared by Benjamin Brown, certi- 
fied accountant, and as far as I am concerned, they are to be a part of thig 
court record in connection with the whole proceeding. 

In addition, we drafted a document which is called a stipulation—no matter 
how is may be characterized—and this sets forth what we believe to have been 
accomplished with respect to our motion and the allegations contained therein 
as a result of the filing of these adjusted reports in the Boston Stock Exchange 
and the mailing and receipt of these reports by the Securities and Exchange 
Commission. 

If Mr. Sears has no objection, I would offer these—— 

Mr. Sears. No objection. 

Mr. MEEKER (continuing). To the court and respectfully urge the court to 
compare the adjusted reports with the form 10K which the defendant notified 
this court he had filed with the Commission on or about December 16, 1955. 

The stipulation to which I refer has not been signed. I am perfectly willing 
to sign it but I have not had a chance to talk with Mr. Sears as to his views, 

I think, too, in short, what we have tried to do in the stipulation, may it 
please the court, is to point out those errors in which material compliance 
with the allegations of our motion has been affected by the filing of these docu- 
ments, and also to point out the deficiencies would continue even in spite of the 
filing of these reports. 

For that reason, if I can answer Your Honor’s general question, we would con- 
tinue to press for imposition of the fine. 

Mr. Sears. May it please the court, I would like to go back a little to start 
off with. 

The court’s order of contempt was entered on November 17, 1955, and the 
imposition of the fine conditional on our not complying with the 10-K SEC 
regulations within 30 days. 

We went to work day and night as we had been prior to that, including Sun- 
days and holidays, and did the best we could and filed reports for each year 
as best we could. 

There is not any question but what they do not comply literally and strictly 
with the rules and regulations under the statutes concerned. They do not 
comply, for instance, because of the certificate of the accountant, who instead 
of saying that the audit had been done in compliance with accepted auditing 
principles, he certified, “I certify that the attached balance sheet, profit and 
loss statement, and schedules have been prepared from the books of the cor- 
poration without detailed verification, and that they are in agreement therewith.” 

The verification has an asterisk, and down below it says due to the fact 
that the company was under court order to prepare and file on or about De 
cember 17, 1955, statements for 8 years of East Boston Co. and also for Boston 
Port Development Co., together with forms 10-K for each of those years and 
because it appeared immediately that time would not permit a complete veri- 
fication, I concentrated on the preparation of the reports from the bookkeeping 
records. 

It was a frank certification as far as it went. 

After the order of the court, we knew that they were defective and so we 
continued to work on them day and night, Sundays and holidays. 

One of the stumbling blocks was the matter of the verification of titles. We 
employed conveyancers to examine into the titles to lands held by the Boston 
Port Development, this plan comprising some 60 lots. No verification in ac 
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cordance with accepted principles of auditing could have been made until those 
have been verified. 

Last week there were filed with the Boston Stock Hxchange and with the 
regional office of the SEC and sent to Washington and received these adjusted 
reports that bears the proper certification. 

Now, in our conferences this morning, I tried to find out just what was 
pothering the Government now. As a result of that, this stipulation which 
is not a stipulation but it is a confining or confinement of their claims so that 
we know what we are confronted with, and it is very brief; it only says we 
filed the corrected profit and loss statements, and analyses of surplus for the 
years 1948-55 and corrected balance sheets 1947-54. Independence of the ac- 
countant is not resolved. The matter pertaining to the Northfield transaction 
which was a loan by Northfield Mills to Boston Port Development where there 
were two directors on the Boston Port also directors of Northfield Mills, and 
their interest in the transaction was not set forth although they had none 
whatsoever. 

That is the case as now presented. 

I am prepared with the accountant to show why profit and loss statements 
were not in accordance with the requirements, although substantially they are. 

I might go on. I don’t know that there is necessity for presentation of evi- 
dence because [ think we are agreed here on what Your Honor is to deal 
with, but I think in any contempt matter all of the circumstances ought to be 
considered and the good faith of the contemptor, if that is the term. 

There has been no concealment of any kind. The original certification, al- 
though defective, was frank. All the transactions are set forth. There was dili- 
gence, perhaps not at first, but, certainly, when the seriousness of this became 
apparent, we have done all we could, and what we have not done now is a 
trifling importance. 

The Government has admitted, and, very frankly, I think Mr. Meeker would 
be the first to say, we have done a good job and the defendants do say although 
there are defects here and there, a $20,000 fine is an awful lot of money even 
today, and we submit to Your Honor that a fine of that sort is not indicated 
where there is not any desire on the part of the defendant to flaunt the order 
of the court. 

There has been difficulty in complying. It seems to me the sizable fine lies 
where there has been contumaciousness on the part of the people or negligent 
direction or observation of duty. 

We ask Your Honor to abate the fine. There has been substantial, almost 100 
percent, compliance with the rule. 

Mr. MEEKER. May it please the court, I did not have an opportunity to argue 
this aspect of the matter, and if I may have a few moments, I would like to 
comment on my brother’s position. 

The Court. If you will wait just a moment. 

Neither party in the presentation orally nor at any stage in writing has sug- 
gested to the court the order entered November 18, 1955, in this matter was 
beyond the jurisdiction of this court. Acting on the motion and on the basis of 
the examination of the authorities, this court is going to set aside its order 
claiming it is improper. 

The petition filed on November 4, 1955, by the Securities and Exchange Com- 
mission asked for a ruling directed to the defendants, both the corporate de- 
fendant now before the court and the individual defendants which have been 
named, to show cause why they should not be held guilty of civil contempt. 

The stenographic record of the hearing before this court on November 17, 1955, 
shows that the very first words used by the court were, “Call the civil matter.” 

The transcript makes it plain that the hearing was a hearing in connection 
with a civil contempt. 

Furthermore, the order signed by the court on November 18, 1955, refers spe- 
cifically to the fact that the corporate defendant “is guilty of civil contempt and 
shall pay a fine of $20,000.” 

From the whole of the proceedings it is quite plain that the fine was not 
assessed with reference to any specific damages alleged to have been suffered by 
the SEC in its capacity as a plaintiff as distinguished from whatever rights the 
Government of the United States might have to vindicate the majesty of the 
courts of law and the orders issued by such courts. 

The opinions written by Judge Magruder in a series of cases involving one 
Parker, which may be found at 126 Fed. 2d 370, 129 Fed. 2d 374, 185 Fed. 2d 54, 
and 153 Fed. 2d 66, all these opinions of the court of appeals and the opinion of 
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the Supreme Court in the United Mine Workers case (330 U.S. 258), make it quite 
plain the differences there are between proceedings for a civil contempt and pro- 
ceedings for a criminal contempt. There is no doubt that on appropriate plea 
the U.S. district court—and orders have been flouted—may hear proceedings for 
criminal contempt and may conduct proceedings without a jury. 

The matter is one like other penal provisions of law in the sense the judge 
who imposes penalty may on such a petition fix whatever amount he deems 
appropriate by way of punishment. 

But it is essential to such a proceeding that there shall be clear notes, both in 
the petition for contempt and in other proceedings that follow, that the matter 
is a criminal matter. No such disclosure is here made; in fact, exactly the 
opposite is specified. 

When the proceeding is not a criminal proceeding but merely a proceeding for 
civil contempt, only a remedial function is appropriate. This is brought out 
clearly by Judge Magruder’s opinion in 126 Fed. 2d 370, particularly at page 
380 and thereabout. 

Under the circumstances, the court withdraws its order of the court and ex- 
tends full limit to the United States through the Securities and Exchange Com- 
mission to file, if not today not later than 9:30 tomorrow morning, a petition 
for criminal contempt, said petition to be directed at any violation which has 
occurred with respect to any order issued by this or any other judge of this court. 

On that petition, testimony will be taken, and, if a violation is found, the court 
will determine what, if any, criminal fine shall be assessed. 

There is no element of surpise in this matter except surpise on the defendants’ 
part. It so lightly escapes the $20,000 fine and is free to come in and present 
again the relevant evidence and appeal to the discretion of the court with re- 
spect to the whole matter. 

Mr. MEEKER. May I inquire whether the records developed before Your Honor 
and before other members of the bench are available in connection with the 
petition? 

The Court. They are available. 

Mr. MEEKER. But they will not be part of the record? 

The Court. That is a different proceeding. It may be there won’t be objec- 
tion to the remark, but I call attention of counsel that they must look up the 
law before they come into court. 

Mr. MEEKER. I respectfully call Your Honor’s attention to the fact that I have 
the pleasure of being in this proceeding for the first time today. 


SECOND DAY 


Court Room No. 6, FEDERAL BUILDING, BOSTON, 
Tuesday, March 27, 1956, 10 a.m. 

The Court. The next matter is Securities and Exchange v. Hast Boston Com- 
pany. I havea so-called notice of appeal to the court of appeals under rule 37(b). 
This so-called notice of appeal is prematurely filed, for there is nothing from 
which you can appeal. There is no order signed by any judge of this court. 
There is an oral statement which is nonappealable under our practice. You have 
to await the actual signing of an order. 

Now, let me make it quite clear that my order orally was not what it was 
supposed to be in this notice, and it would be perfectly plain if you had read it; 
you would have discovered you had made an entirely erroneous foundation, or 
laid an entirely wrong foundation for your appeal. 

Now, this says that the SEC appeals to the court of appeals from the order 
and final judgment of this court, vacating its civil contempt and conditional fine 
order of November 18, 1955. You are quite correct. I am going to go that far. 

You then go on and say, “and dismissing plaintiff’s Securities and Exchange 
Commission’s, motion for civil contempt against the defendant, East Boston Co.” 
If for some reason you wish to proceed with the civil contempt and get what are 
appropriate reparation damages, I will allow you to go ahead on that. I have 
never precluded you from that. I made an error. I never said you made an 
error. My error was that I used as a measure of damages in a civil contempt the 
criminal standard instead of the reparation standard. There was no evidence 
before me at the time that I entered the order on November 18 which would have 
allowed me to compute damages on the reparation basis at $20,000, hence the 
order is wrong. This is not to say that you are precluded if you prefer to have 
your damages assessed upon the civil basis. 
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Mr. Sears, who is familiar with my proceedings in contempt matters, for he 
very recently represented a plaintiff in a civil contempt matter, knows that I 
believe I have authority to enter an order in a civil contempt matter which 
affixes damages on a reparatior basis, and in the case in which he was involved 
as counsel I affixed, after very careful consideration, the damages at $2,900, or 
something of that sort, having carefully spelled out each item of cost which was 
properly assessed. 

Now, if it is the wish of the Securities and Exchange Commission that in this 
particular case I should proceed to take the testimony and enter the order with 
respect to a civil contempt matter, the petition has not been dismissed by me 
either yesterday or today. If, on the other hand, it is the wish of the Securiies 
and Exchange Commission that I should undertake to assess a fine, if it is appro- 
priate, on the basis of penal considerations, a new document would have had to 
have been filed. 

There is some curious doubt on the part of some people as to whether the 
U.S. attorney is a necessary party. If you would have the wit and diligence to 
look up the last criminal contempt matter in the court of appeals in this circuit 
you would see that the U.S. attorney was not a party. It is quite true that in 
an indictment for criminal contempt it is necessary for the U.S. attorney to be 
the moving party; but where the matter is the vindication of the court’s own 
majesty, the court may move mere motu, and this court was quite prepared to do 
so upon a suggestion from the SEC that it should do so, but it required that sug- 
gestion to be in writing, and the force and authority under which the court pro- 
ceeds with respect to this type of criminal contempt is the court’s own inherent 
power, and it is no more dependent upon Mr. Julian than it is dependent upon 
any stranger. It does what it sees fit, and it does it upon such representations as 
are appropriate. 

Now, having explained what I thought was clear enough but having done it at 
greater length, I now ask you, Mr. Meeker, first, if you desire to proceed with 
the civil contempt matter and offer evidence appropriate to a proper order? And 
before you answer let me tell you that if you have any doubt as to the power of 
this judge to vacate his own order, I refer you to United States v. Zimmerman, 
where representing the United States I took the position that the Court of Ap- 
peals for the Fifth Circuit had no power to vacate its own order and I got a 
unanimous opinion against me—I guess it is in 300 United States. 

A judge always can vacate his own order for no reason, for a good reason, fora 
bad reason, and this was for a very good reason. 

All right. 

Mr. MeErKeErR. Well, may it please the court, as the court well knows, the 
court’s disposition of this matter yesterday was a complete surprise to me; and 
furthermore, with respect to the court’s suggestion as far as rule 42(b) is con- 
cerned and who can bring the action, I have read rule 42(b), and I have also 
looked at the citations, and I have no doubt that the Commission could proceed 
as the court suggested. And furthermore, I must say the Commission itself 
must make that determination. I can’t make it by myself, and it has not de- 
cided exactly what it will do with respect to that and is further considering 
the suggestion. 

The Court. All right. 

Mr. Meeker. As far as yesterday’s order is concerned, may it please the court, 
if the court well remembers, there was no argument with respect to the order. 
I must respectfully suggest we disagree with the court as far as the law is con- 
cerned. We feel very definitely that under the doctrine as set forth in Penfield 
v. United States the court in a civil contempt matter has two functions. One 
may very well deal with coercion and compulsion to file reports which are re- 
quired by statute and for which failure to do so may not necessarily be a crime 
without the element of reparations or compensation being involved. And that 
was the basis for the notice of appeal. We rest squarely on the Penfield case. 

Now, if the Commission was wrong it was because I interpreted the oral 
opinion with findings and conclusions of law uttered by the court as somewhat 
differently from the court, and I tried to get the transcript in order to make sure 
I was not incorrect, and I got a portion of it. 

The Court. I never said anything about dismissing your motion for civil 
contempt. 

Mr. MEEKER. I thought it was within the terms of the court’s order, and if 
Iam mistaken I can correct the mistake. 
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The Court. As far as I am concerned I am perfectly prepared to hear evi- 
dence if you are ready to offer it on any reparation which is appropriate to the 
SEC, bearing in mind that the SEC is not the people of the United States but ‘ 
a particular agency, and if the particular agency can show it is injured finan- | 
cially by the failure to comply, under these circumstances I am quite prepared 
to take the evidence and rule on it. 

Mr. Meeker. If the court please, I believe it is our position that the court’s | 
order entered November 18 which imposed a conditional fine is what the Supreme 
Court envisioned as being the correct order in the Penfield case. 

The Court. Well, what is the date of the Penfield case? 

Mr. Meeker. The date of the Penfield case, I believe—it is 330 U.S. 585—I 
believe that is after the United Mine Workers case cited by the court; which 
also makes the very distinction which the court made in the Penfield case. And 
in the Penfield case, if the court please, one of the errors cited, or made in the 
court below and cited by the Supreme Court was the fact that in the Penfield 
case there had been a fixed fine, which meant that the party so fined could not 
come back and by compliance relieve himself of the sentence of contempt. And 
in the United Mine Workers opinion, which I reviewed last night, as well as 
the various Parker cases cited by the court, I find the very same distinction. 

I believe the test, the major test—and I think in Barron & Holtzoff it is also 
Suggested the major test of a contempt sentence, whether it be civil or criminal, 
is the nature of the sentence imposed; and, where you have imposed a condi- 
tional sentence and given an opportunity to the defendant to come forward and 
purge himself or free himself from the order by “Ailing the reports required, I 
think, if it please the court, we are squarely in a matter of civil contempt and 
not criminal contempt. The fine imposed on a coademnor, in my judgment, is 
intended to be remedial by coercing a defendant to comply with a law which 
does not necessarily contain a criminal sanction. 

The Court. Yes, but the short answer to this is that isn’t the way I imposed 
it. Maybe I could have but I chose the opposite, and you can go to the court of 
appeals. With my short statement I didn’t impose it as a remedial measure, I 
imposed it as a penal measure, and I had no power to do it. Maybe you would 
have acted differently but that isn’t the way I acted. 

Mr. Meeker. Well, may it please the court, I also read the court’s order of 
November 18 over again, and the court did say that the defendant is guilty of 
contempt, but went on to say unless—well, I can’t remember it exactly. 

The Court. I have it here. 

Mr. MEEKER. Unless the documents are filed within 30 days, something of that 
nature—— 

The Court. Yes. 

Mr. Meeker. The condition shall be imposed. 

The Court. Yes, but that can be in a criminal contempt, as shown in the 
United Mine Workers case. You can havea conditional fine. 

Mr. MEEKER. Well, it didn’t involve—— 

The Court. Yes, but the power which supported the large amount was not 
on the remedial basis, it was on the criminal basis. 

Mr. MEEKER. Well, it may be entirely a matter, if the court pleases, of language 
used in the order and perhaps our misunderstanding of what the court was in- 
tending ; but we—— 

The Court. Would you go back and just let me call your attention to something 
which makes it very plain what I was doing. At page 58, line 1 of the trans- 
cript it says “said fine to be suspended for a period of 30 days.” I thought, and 
the record makes it clear I thought, I was imposing a criminal punishment. 

Now you can go up and argue to the court of appeals that I don’t know what 
I’m doing. That’s all right. 

Mr. Meeker. That’s very helpful to me, Your Honor. I had assumed that what 
Your Honor was doing was imposing a civil fine which was intended to coerce the 
filing of reports. 

The Court. I said that the appropriate civil penalty is in the amount of $20,000, 
“said fine to be suspended.” I plainly mixed up two ideas, and I know I made 
an error, and I have better reasons for knowing I made an error than you have, 
and I know that a judge above me thinks I made an error, and I’m trying to 
help you, and if you don’t want any help and want to find out directly from Judge 
Magruder what I know indirectly, that’s up to you. 

Mr. MEEKER. I know, Your Honor, I certainly appreciate the help—at least, 
don’t ever get that point of view. 
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The Court. Well, I don’t think you do. 

Mr. MEEKER. Well, I must confess that Your Honor’s suggestion of yesterday, 
as you can well imagine, stimulated quite a bit of cerebration upon my part. 
However, I don’t want to make a hasty decision in any such situation; and, 
frankly, I have given a lot of thought to it last night and tried to explain here 
our understanding, and I understand Your Honor is trying to correct what you 
believe was a mixture of the two. 

The Court. I can’t imagine the SEC or any other agency so blind that when 
a judge says, “I want to help you go down the right road,” you say, “No, you 
don’t know what you're talking about although you talk with the court of 
appeals.” 

Mr. MEEKER. No. And of course I didn’t know the latter. 

The Court. Anyway, you might assume it. 

Mr. MEEKER. But, in any event, I can assure you that we will consider every- 
thing, but I just can’t make a decision within 20 hours and have to clear it 
with the Commission as well, and I hope Your Honor appreciates the situation 
that I am in on that. 

Now, Your Honor has suggested this morning that there are two routes for us 
to follow. 

The Court. Well, you are trying to appeal from an order that hasn’t been filed. 
You create an impression in my mind of great sympathy for anybody that has to 
deal with the agency. Is that what you are trying to do? 

Mr. MEEKER. No, sir; no, sir. 

The Court. Well, you have created it wonderfully. 

Mr. MEEKER. I understood that order to mean exactly what I suggested, and 
if lam wrong I will take prompt action to correct it. 

The Court. Yes; and if you think you can get a court in this box I can imag- 
ine how you act with an individual. 

Mr. MEEKER. Well, if Your Honor please, we don’t try to act that way with 
anybody. 

The Court. Well, I have my opinion. 

Mr. Meeker. In any event, I believe that our position with respect to civil 
contempt is that it is not necessary to show compensatory injury or damages 
when all you are trying to do is to compel the filing of a report required by 
statute; and, of course, the fine if any is imposed, if civil contempt is found, is 
a matter within the full discretion of the court, and I believe that states our 
position As Your Honor knows, I was not here when the matter was tried 
before Your Honor on civil contempt; but I have read the transcript, and it 
seemed to me that everybody was proceeding on the theory that there were no 
bases for reparations or damage or injury financially, on the theory that the 
court was entitled, if it made the findings that the reports had not been filed 
as ordered, to enter a contempt of a lawful order of the court which contained 
injunctive language requiring the filing of proper reports and enter a fine in 
its own judgment as the circumstances indicated were necessary, in order to 
attempt to get the corporation to comply with the statutes. 

The Court. All right. Mr. Duwan, will you draw up an appropriate order 
with respect to vacating the civil contempt and conditional fine on the express 
ground that the judge believes in his own opinion that he, in actu, confused 
civil contempt and criminal contempt. 

Mr. Meeker. Thank you, Your Honor. And I assure you, Your Honor, we will 
give prompt consideration to the court’s suggestion, and I am grateful for it. 

The Court. Anything else in this matter? 

(Hearing adjourned, but at 10:25 counsel for the respective parties were 
called back to the courtroom. ) 

The Court. I am just going to read to you the order which I am now filing. 

Mr. Meeker. Thank you, Your Honor. 

The Court. Without any intention of having you argue it or discuss it, but 
I thought you might like to know, and it will take some time to type it out. 

Mr. Meeker. Thank you very much, sir. 

The Court. This is an order headed “Civil Action No. 54-488—S.H.C. v. Hast 
Boston Company. 

“Order March 27, 1956 


“It appearing to the court that its order of November 18, 1955, was entered at 
a time—(1) when the court was not fully mindful of the distinctions drawn 
by the Court of Appeals in Parker vy. United States, 1st Circuit, 126 Fed. (2d) 
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870-380; 153 F. (2d) 60, 70, between compensatory and punitive fines, or 
of the rule laid down in Penfield Ce. v. S.B.C., 330 U.S. 585; 

“(2) when the court in fixing as the conditional fine $20,000 intended punish- 
ment as well as compensation or reparation or coercion, 

“(3) when the court could not have known the degree to which the defendant 
would in the following week comply with the November 18, 1955, order and 
thus in part at least fulfill the condition: 

“The court now orders that: 

“(1) The order of November 18, 1955, is as a matter of discretion vacated; 

“(2) Plaintiff in connection with its original petition for civil contempt may 
tender evidence specifically showing the injuries it has suffered and may then 
solicit from this court findings of fact relevant to that petition. 

“(3) Plaintiff may file a further petition for criminal contempt.” 

You may read it. Mr. Duwan will have it typed in the clerk’s office at an 
appropriate time. 

Mr. Meeker. Thank you very much, Your Honor. 


We, Richard J. Martin and Elvira Johnson, official reporters of the U.S. 
district court, do hereby certify that the foregoing transcript from pages 1 to 
23, inclusive, constitutes to the best of our skill and ability a true and ac- 
curate transcription of our shorthand notes taken in the above-entitled cause. 


RicHARD J. MARTIN. 
ELVIRA JOHNSON. 

Mr. Witu1ams. Mr. Lishman indicated that he had a statement he 
desired to make at the conclusion of your statement, Mr. Gadsby. 
The Chair now recognizes Mr. Lishman for that purpose. 

Mr. Lisuman. Mr. Chairman, I should like to reserve questioning 
Chairman Gadsby concerning the fine statement he has just made 
until an appropriate place has arrived during the course of this 
hearing. 

Entirely apart from this statement, I have a few remarks I would 
like to make which I think are called for in fairness to the Commis- 
sion and to its staff. I hope that these remarks will set our hearing 
in proper perspective, and what I am going to say is not intended in 
any way to deemphasize the fact that we will continue to perform the 
duties assigned to us by the Congress vigorously, thoroughly and 
fairly. However, it must be understood that we recognize the rank 
and file of the Securities and Exchange Commission have a well de- 
served reputation for uprightness and effective performance of most 
difficult duties as public servants. 

The subcommittee, in its inquiry into whether the statutes are being 
administered in accordance with the intent of Congress, is constantly 
receiving information from apparently reliable as well as wholly 
unreliable sources. In the performance of its duties the subcommittee 
staff checks into the veracity and the relevancy of such information. 
Occasionally this information checks out as being useful. More often 
it does not. Unfortunately, the fact that the subcommittee is in- 
quiring into and verifying information received by it is sometimes 
misinterpreted as implying the Commission and its staff are guilty of 
some unspecified kind of wrongdoing. 

The mere fact that a staff member is investigating a lead supplied 
to him is no evidence whatsoever of guilt. In respect to the Securi- 
ties and Exchange Commission, for example, an extensive check of 
what appeared to be pertinent information supplied by several ap- 

arently reliable sources has shown little, if any, material which would 
be of real significance to our investigation. 
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The hearing today concerns a series of episodes involving the Se- 
curities and Exchange Commission, the East Boston Co. and its con- 
trolled subsidiary, the Boston Port Development Co. It will be de- 
veloped that, irrespective of any other issue in this case, there is a 
need for corrective legislation and for improvement in the administra- 
tion of the Securities and Exchange statutes. 

It is expected that in due course in connection with other cases more 
extensive hearings into Securities and Exchange matters will further 
develop the inadequacies of the present statutes and allow us to eval- 
uate and appraise whether the statutes are being administered in 
accordance with the intent of Congress. And that is all I have to 
say at this time on that particular point. 

Mr. Witu1amMs. Do you have any questions, Mr. Lishman ? 

Mr. Lisuman. Yes, I have questions I would like to address to 
the chairman. 

Mr. Witu1AMs. At this point, once again I would like to make in- 
quiry as to whether these other gentlemen will be called upon to an- 
swer these questions. Do you anticipate that they will be called upon 
to give information ? 

Mr. Gapssy. In view of my own unfamiliarity and lack of per- 
sonal touch with the situation, I expect that it probably will be ad- 
visable for me to ask some of my staff members to answer questions. 
I would, therefore, suggest that they be sworn. 

Mr. Wriu1aMs. If you gentlemen will rise, I will swear you. 

Once more let me get the names of these gentlemen for the record, 
who are being sworn. 

Mr. Gapspy. I would also like Mr. Barr to be sworn. Mr. Irving 
M. Pollack, Mr. Thomas G. Meeker, Mr. Andrew Barr and Mr. Byron 
Woodside. 

Mr. Wixut1ams. Do you solemnly swear that the testimony you may 
give this committee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Meeker. I do. 

Mr. McCactey. I do. 

Mr. Woopnstpz. I do. 

Mr. Potxack. I do. 

Mr. Barr. I do. 

Mr. Moutper. Mr. Chairman ? 

The Cuatrman. Mr. Moulder. 

Mr. Moutper. I would like to inquire, before the interrogation by 
counsel—and the record probably already reveals—as to the fact that 
most all of the transactions and proceedings referred to by Mr. 
Gadsby occurred at a time when he was not a member of the 
Commission. 

The Cuatrman. I think his statement so indicated. 

Mr. Gapspy. It so appears that I did not come into office until the 
last of these transactions had been completed some months before. 

The CHatrman. The information contained in your statement, I 
presume, is based on records and information which have been made 
available to you since this transpired. 

Mr. Gapssy. That is right, Mr. Chairman. 

The Cuatrman. Mr. Lishman. 
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Mr. Lisuman. Chairman Gadsby, would you please state the prin- 
cipal purposes which are served by the Securities and Exchange Act 
of 1934? 

Mr. Gapssy. The Securities Exchange Act of 1934 covers the trad- 
ing facilities in securities on the national exchange. It has a multi- 
tude of facets. 

Its principal purpose perhaps is to make sure that pertinent infor- 
mation regarding listed securities is made available to the public, that 
the market in securities is a fair and open market, and that those who 
deal in securities deal fairly and openly with the public. 

It provides in its preamble, I might say, that it is an act, and I 

quote— 
To provide for the regulation of securities and exchanges and of other counter 
markets operating at interstate and foreign commerce and through the mails 
to prevent inequitable and unfair practices on such exchanges and markets, and 
for other purposes. 

Mr. Lisuman. Does that statute require filing of periodical reports 
by companies registered with the Securities and Exchange Commis- 
sion ¢ 

Mr. Ganspy. It requires periodic reports by listed companies and 
other companies who have registered securities with the Securities and 
Exchange Commission. 

Mr. Lisuman. What is the section that so requires that? 

Mr. Ganspy. Section 13 is the spec ific section which requires the 
filing of reports; section 10(d) of the Securities Act of 1934 in the 
case of unlisted companies. 

Mr. Lisuman. Under that statutory provision what form of periodi- 
cal reports have been required to be filed by registered companies? 

Mr. Gapspy. There are three of them, Mr. Lishman. The so-called 
form 8-K, which is the current report requiring changes to be reported 
at once; form 9-K, which is required to be filed semiannually; and 
torm 10—K, which is required to be filed annually. 

I have with me, I might say, copies of those forms which I will 
be happy to make available. 

Mr. Lisuman. Fine. We have them here, too. 

What is the purpose of the form 10-K ? 

Mr. Gapssy. The statement which I made includes a description of 
the purpose of all these reports, which is to compel disclosure of basic 
financial information and, thus, to provide investors and potential 
investors with information to assist them in evaluating and appraising 
the merits of the ec ompany involved, and thereby to exercise informed 
judgment in trading in the stock. 

Mr. Lisuman. Chairman Gadsby, I would like to call your atten- 
tion to item 9 on page 11 of form 10-K. 

Mr. Ganssy. I have it. 

Mr. Lisuman. I would like to ask you to summarize for the record 
what information this item requires to be furnished respecting interest 
of management and others in certain transactions. 

Mr. Ganspy. May I call upon Mr. Woodside to make that explana- 
tion? Heismuch more familiar with this than I am. 

Mr. Lisuan. Yes, sir; T will be very happy to have Mr. Woodside 
give this explanation. 
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Mr. Woovsipr. Mx. Lishman, item 9 of form 10-K asks for a brief 
description of any material interest, direct or indirect, of any of the 
following persons in any material transactions since the beginning of 
the registrant’s last fiscal year to which the registrant or any sub- 
sidiary was a party. The persons specified include any officer or di- 
rector of the registrant, any security holder named in answer to item 5, 
which, in turn, asks for the name of any person who is known by the 
registrant to own beneficially more than 10 percent of the stock, and 
any associate of any of the foregoing persons, and “associate,” I think, 
is defined to be any person under control, or controlling with, or con- 
trolled by such person. . 

Then there are lengthy instructions in support of and in explanation 
of that requirement, as I have outlined. ' 

Mr. Lisuman. Now, Mr. Woodside, under the heading “General 
Instructions” in form 10—-K, on page 8, item F, “Annual Reports to 
Stockholders,” would you summarize the gist of the instructions con- 
tained in that item F ¢ 

Mr. Woopsipr. Lamsorry. What? 

Mr. Lisuman. That is page 3 of form 10-K, item F. 

Mr. Woopsipe. Page 3 of form 10—-K? 

Mr. Lisuman. Yes, sir. 

Mr. Woopsmwwr. What is the instruction / 

Mr. Lisuman. F. 

Mr. Woopsipe (reading) : 

Every registrant shall furnish to the Commission, solely for its information, 
four copies of any annual report to stockhelders covering the registrant’s last 
fiscal year, unless copies of such report are furnished to the Commission pursuant 
to rule X-14A-3— 

Which is a rule under our proxy rule. 

Such copies shall be mailed to the Commission not later than date on which the 
report is first sent or given to stockholders. The report shall not be deemed to 
be “filed” with the Commission or otherwise subject to the liabilities of section 18 
ef the act except to the extent that the registrant specifically requests that it be 
treated as part of its annual report on this form or incorporates it therein by 
reference. If no annual report is submitted to stockholders for the registrant’s 
last fiscal year, the Commission shall be so informed. 

Mr. Listman. Now, I would like to address a question to the chair- 
man. 

Mr. Gadsby, when form 10-K’s are filed with the Commission, what 
is done with them ? 

Mr. Gapspy. I understand they are referred to the Division of Cor- 
poration Finance, which assigns them for review to such employees 
as are available for that purpose. 

I might say that the deficiencies in personnel, to which I alluded, 
make it impossible for us to review them currently, and there is a large 
backlog of unexamined reports, 

Mr. Lisuman. In due course we are going to come to this statement 
about the deficiencies in personnel, and we will refer to the Commis- 
sion’s own testimony before the Committee on Interstate and Foreign 
Commerce in February of 1957, where I believe some very interesting 
material having relevancy to this question of deficiency in personnel 
will be developed. 

I would like to ascertain whether the annual reports referred to in 
the instructions are required to be filed under a 10—K, or are they con- 
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sidered to be an independent piece of information not required to be 


supplied under form 10-K ? c 
Mr. Gavssy. May Task Mr. Woodside to answer that ? I 
Mr. LisHMAN. Yes, sir. a 
Mr. Woopstwr. As the instructions, the form 10-K indicates the I 

purpose of the requirement is that the registrant shall furnish the an- t 

nual report which it supplies to its stoc :kholders, if it supplies one, to 

the Commission for its information. 
It is not filed in the sense that it is a legal document filed under the 


1934 act and subject to the liabilities of that act unless the registrant 
wishes to include by reference or by incorporation some part of it in 
satisfaction of the requirements of the statute. 

Mr. Lisuman. 10-K. In other words, it does not require the regis- : 
trant to file with the Commission information concerning whether or 
not it has made annual reports to stockholders ¢ 

Mr. Woopsive. The form requires the registrant to state that it has 
not sent a report to its stockholders if that is the fact. If the com- 
pany has sent a report to its stockholders, then a copy of it is errs 
to be supplied with the form 10-K. The form 10-K is a report that is 
submitted in response to the statutory requirements of section 13 of 
the 1934 act. 

Mr. Lisuman. Now I would like to inquire—maybe Mr. Woodside 
can answer this: What procedure does the Commission have with re 
spect to a registered company which fails to file the form 10—-K annual 
report? 

Mr. Woonstpe. The procedure, which perhaps has varied in detail 
over the years in principle, has remained the same for as long as I can 
remember. ‘The companies are required by the rules to file an annual 
report on form 10-K within 120 days after the conclusion of their 
fiscal year, and there are provisions in the rules for extensions of time; 
I think two extensions for 60 days. 

We have a particular sy stem for each company which is subject to 
the reporting requirements of section 13 of the statute, and that means 
that that system relates not only to companies which have securities 

registered and listed on national exchanges, but also a very substantial 

number of companies which, because of commitments that they have 
made pursuant to section 15(d) of the 1934 act in connection with 
financing under the Securities Act, also are required to file reports on 
form 10-K. 

In the same fashion, and in accordance with the same rules as listed 
companies, these companies—and there must be something over 3,000 
of them—are assigned among our staff as nearly equally as we can 
arrange that, and the examining staff has an obligation to make : 
check on these companies and determine whether or not they have 
filed reports when due. If they have not filed the reports when due 
and if they have not requested an extension of time, the procedure 

calls for the staff to send a letter to the company, a copy to the ex- 
change, reminding them that they are delinquent and asking them to 
proceed and file the required report. If that letter is not responded 
to there will be a second followup, and in the great majority of the 

cases there is some reason that is easily underst: andable and explainable 
as to why there is a delinquency, and in most cases the companies file. 
They may be late, but they file. 
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Over the years there have been in some instances, a few instances, 
companies where the time spent in securing the filmg reports by com- 

anies who have been delinquent has been rather extensive, but, by 
and large, the persuasive efforts of the Commission by informal means 
have operated pretty effectively, and in the vast majority of the cases 
the companies file their reports the way they are supposed to. 

Mr. LisuMaAn. How soon is the delinquency in the filing of a 10-K 
brought to the attention of the Commission as distinguished from the 
staff ¢ 

Mr. Woopsipr. Brought to the attention of the Commission ? 

Mr. LisHMAN. Yes. 

Mr. Woopsipr. I think this is correct, that unless the staff proposed 
some formal action by the Commission, it would be handled entirely 
by the staff. 

Mr. Lisuman. In other words, if a company has been delinquent 
for a number of years and has failed to file its 10-K report, that might 
not be brought to the attention of the Commission ? 

Mr. Woonsine. It probably would not be brought to the attention of 
the Commission except perh: ups by way of a report, a general report 
to the Commission once in a while as to the general status of the work. 
But ordinarily a delinquent case, unless the staff wished some authori- 

zation by the Commission to do something 

Mr. Lisuman. And by the “do something” just what do you mean? 

Mr. Woopsine. That would involve either a recommendation for an 
investigation, a recommendation for the initiation of a proceeding 
under section 19(a) (2), which is the statutory authority for the Com- 
mission to either suspend registration or to remove a security from 

registration—a recommendation might be made that the Commission 
institute court action to compel the filing of reports. And, finally, I 
suppose that there might be a situation in which the Commission would 
be asked by the statf to authorize the institution of criminal pro- 
ceedings. 

Mr. Lisuman. Mr. Woodside, has the Commission at any time 
issued instructions to the staff as to what they should do in case of a 
company which for a number of years has failed to file the 10-K 
reports required by the statute ? 

Mr. Woopsipr. I don’t think I am aware of any instructions on that 
subject. It’s left pretty much to the staff as a matter of administra- 
tion to try to keep the filings current, the examinations current, and 
the cases moved along as the judgment of the staff dictates. 

Mr. Lisuman. But as far as the staff goes, as I understand your 
testimony—and correct me if I am wrong—the staff would have 
no power to impose a penalty or to seek judicial relief in a case where 
* company has been delinquent in time in filing its annual 10-K 
reports / 

Mr. Woops. Under our procedures, only Commission authoriza- 
tion would be necessary. 

Mr. Lisuman. As I understand your testimony, there are no out- 
standing instructions of the Commission dealing with the situation 
where you have a lapse of several or more years where a registered 
company has failed to file its annual 10-K reports. Correct me if I 
am wrong. 
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Mr. Woopsiwr, Well, it depends on what you mean by “instruc- 
tions.” I am sure if I looked through the Commission minutes I could 


5 
find some request by the Commission to try to either accelerate the t 
work or to try to reduce delinquencies or to dispose of cases, but I 
don’t think I know of any specific instructions about the handling t 
of delinquent cases under the 1934 act. f 

Mr. LisuMan. Well, does the staff make periodic reports to the d 
Commission concerning registered companies which have failed to file ( 


their annual 10—K reports ? 

Mr. Woopsiwe. We prepare a semiannual report on the status of 
our work. 1] am sure that that report refers to delinquencies. It goes . 
around the Commission. Whether it is submitted to the Commission | 
itself I don’t know. Lam inclined to doubt it. . 

Mr. Lisuman. Mr. Woodside, I am just addressing my general 
questions. 

Do you recall when East Boston Co. first appeared on such a list 
that was furnished to the Commission as being delinquent in filing 
its annual 10—K report ¢ 

Mr. Woopsipr. I’d be much surprised, Mr. Lishman, if the Com- 
mission ever heard of East Boston until we took it to the table recom- 
mending litigation. 

The reason I say that is because I was the Assistant Director to 
whom that case was assigned from as far back, I guess, as 1941 until 
the end of 1950, and I never took it to the Commission. 

Mr. Lisuman. Is it a fact that in the year 1948 Mr. Kendrick of 
the regional SEC office called certain delinquencies about the East 
Boston Co. to the attention of the Washington oflice of the SEC? 

Mr. Woopsipr. I don’t know whether Mr. Kendrick called the de- 
linquency at that time to our attention or not. I would be inclined 
to doubt it. 

The rather meager reports that I have been able to examine in the 
last few days indicate that the correspondence from our Division 
followed up on the delinquency very promptly in 1948, and there were 
two or three letters in the course of the second half of 1948 to the 
company and to the exchange, urging the company to file its report. 
And I would suppose that probably in the course of that there were 
conferences with Mr. Kendrick. 

Mr. LisuMan. Getting back to the general line of questioning, we 
have been discussing delinquency in time in the filing of the reports. 
What does the Commission do when a report is filed which is found 
to be substantially defective ? 

Mr. Woopsine. The procedure is that the report is examined by the 
examining staff, and our professional staff is divided into 12, what 
you might call, teams of finance analysts, accountants, attorneys, and 
supervisors. The entire roster of reporting companies is divided 
among those 12 groups, and included among the duties of those groups 
is that of examination and review of all reports that are filed under 
the 1934 act. 

Mr. Lisuman. And when they are found substantially defective, 
what is done then ¢ 

Mr. Woopsine. The general policy, even when they are substantially 
defective, is to attempt to get the company to correct them by informal 
procedures to the extent possible. 
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Mr. LisumMan. Does the staff bring to the attention of the Commis- 
gion the fact that the report filed has been found substantially defec- 
tive ¢ 

Mr. Woopsiwe. No, sir; that’s not the way it works. As I told you, 
there is something over 3,000 companies which file reports, and they 
file not only annual reports but many of them file proxy statements. 
And then there are interim reports required upon the occurrence of 
certain material events in the course of a company’s operations. And 
all of those reports are examined by us, and if there are deficiencies, 
we will call them to the attention of the registrant by letter ordinarily, 
and the only time, as a general situation, that case would get to the 
Commission is when there is some dispute between an issuer and the 
staff on a question of policy. 

Mr. LisumMan. Could you give an approximate number of cases 
where the staff has found 10-K reports filed by a registrant com- 
pany to have been materially deficient or substantially defective ? 

Mr. Woopsipr. | would hesitate to try to give you a figure on that. 
It varies with so many factors. A company which has filed under 
the 1934 act for many years and has had constant dealings with our 
accounting staff and our financial analysts understands what the Com- 
mission desires in the way of disclosures, and in most cases, you get it. 
But there is a certain percentage of the cases where there are disputes 
as to what is proper disclosure or what the scope of the disclosure re- 
quirements is, and at that point we have correspondence. 

Now I would hesitate to try to give you a figure, but I would say 
that in a fairly substantial number of cases every year we have mate- 
rial points which we want straightened out. 

Mr. LisumMan. You have a fairly substantial number of cases where 
the staff has found that the 10-K is substantially defective or ma- 
terially deficient ? 

Mr. Woopsipre. In some respects, yes. 

Mr. LisumMan. You have many of those? 

Mr. Woopsipr. I would say there are a substantial number of them; 
companies have failed to file a report or they file it. 

Mr. Lisuman. I suppose with the ones that fail to file a report you 
have no data on which to determine whether they are defective or not. 
Iam refering to the ones that are filed. 

Mr. Woopsipr. So am I. But, as I mentioned, there are current 
reports required upon the happening of certain events, and it is not 
infrequent that you discover that a company has failed to report some- 
thing that was material. 

Mr. Lisuman. I am talking about 10—-K. 

Mr. Woopsipe. I am talking about 10-K and 8-K. 

Mr. Lisoman. I am confining my question to 10—-K, the annual re- 
port. 

Mr. Woopsipe. I can’t answer your question that way because the 
reporting of a company includes both. 

Mr. Lisuman. Well, what happens when a company files a 10-K 
report with the Commission which is found to be false and misleading ? 

Mr. Woopsine. There are two things that can happen as a general 
rule. We can follow the customary procedure and write a letter to 
the company asking that the matter be corrected. You might say there 
are three things. 
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If there is doubt as to what the facts are, we might request the Com- 
mission to authorize investigations, and we send our men out to inquire 
into the facts. Or if the case is apparently seriously defective, we 

can begin a proceeding for delisting. 

Mr. Lisuman. Have you finished your answer ? 

Mr. Woopsipr. Yes, sir. 

There are three things that normally follow: a deficiency letter or 
conference, both of which are informal. We can have a form ; in- 

vestigation, or we can have a formal proceeding under 19(a) (2), 
which is a delisting euanniiion, 

Mr. Lisuman. Now I would like to ascertain what statutory pro- 
vision gives members of the SEC staff the right not to start the chain 
of events necessary for prosecution of a company which has been 
guilty of filing a fs alse and misleading 10-K report. What statutory 
author ity is there for the staff to assume to handle this on an informal 
basis of letter writing ? 

Mr. Woopswer. Mr. Lishman, the answer to that question goes back 
to the early days of the Commission, and I don’t think that is a statu- 
tory or a legal question. I think it is a matter of administrative 
policy. And the same general problem exists under the Securities 
Act of 1933 as well as the Securities Exchange Act. of 1934. 

Corporations in this country are required either to file reports under 
the one act or to file registration statements if they wish to sell securi- 
ties under the other. 

Each statute provides for a proceeding—formal proceeding—for 
dealing with the company that fails to meet. the requirements 

The Commission, early in the administration of these acts, concluded 
that it was in the public interest to try to get reports filed promptly 
and correctly and to work out these matters of disclosure informally 
rather than to try to go to work or to begin a legal proceeding in 
every case. Obv iously, if you tried to do the latter, you would com- 
pletely bog the operation down and nothing would hi appen. 

Mr. Lisuman. I want to call this to the attention of the Chairman 
of the ¢ ‘ommission as well as Mr. Woodside. 

Section 32 of the statute provides, in part: 

Any person who willfully violates any provision of this title, or any rule or 
regulation thereunder the violation of which is made unlawful or the observance 
of which is required under the terms of this title, or any person who willfully 
and knowingly makes, or causes to be made, any statement in any application, 
report, or document required to be filed under this title or any rule or regula- 
tion thereunder or any undertaking contained in a registration statement as 
provided in subsection (d) of section 15 of this title, which statement was false 
or misleading with respect to any material fact, shall upon conviction be fined 
not more than $10,000, or imprisoned not more than two years, or both, except 
that when such person is an exchange, a fine not exceeding $500,000 may be 
imposed ; but no person shall be subject to imprisonment under this section for 
the violation of any rule or regulation if he proves that he had no knowledge 
of such rule or regulation. 

Again I would like to press this point, and I would like to ask the 
Chairman is it purely a matter of internal administrative policy of 
the SEC that when a false and misleading statement is made in a 
10-K annual report the staff may pursue this matter on an informal 
basis of letter writing and so on? 

Mr. Gapssy. Let me point out, in the first place, Mr. Lishman, that 
we do not understand the criminal prosecutions to be anything ex- 
cept the last resort. 
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In the first place, we have to prove that the violation is willful, 
which, as you know, i is extremely difficult 1 in many cases. 

The general policy of the Commission is, of course, to pursue all 
possible remedies, but the eventual aim of the Commission is to get 
the reports in the proper form. We do not feel that we are here as a 
punitive agency so much as we are here to insist that the corporations 
make the disclosures that they are required to by the law. 

As a pure matter of administration, the U.S. attorneys would be 
bogged down for years if we started to put in criminal prosecutions 
against everyone who made what might be considered a misleading 
statement in a form 10-K. When the situation is bad enough T 
wouldn’t hesitate a minute to make the criminal reference out of it, 
but something that is false and misleading is not necessarily willfully 
done. 

Mr. Lisuman. Has the Commission issued instructions to the staff 
with respect. to bringing to the Commission’s attention 10-K reports 
which are filed by a registered company which you have good reason 
to believe contain false and misleading statements ? 

Mr. Gapssy. I know of no such general instructions myself. As 
Mr. Woodside explained, these matters generally come to the atten- 
tion of the Commission only when some formal action is required to 
be taken, such as a delisting application or a suit for mandatory in- 
junction or some similar proceeding. 

Mr. Lisuman. Does the staff submit periodic reports listing the 
10-K reports filed by registered companies which contain, or the staff 
has reason to believe contain, false and misleading statements? 

Mr. Gapssy. No, I do not recall any such general report. Generally 
“ leave it to the staff to correct the thing, and, if they can’t correct 

, to bring it to our attention for such action as we and the staff may 
ri m to be necessar y: 

Mr. Lisnman. If a member of the public who has been victimized 
by such false and misleading statements makes a complaint to the 
staff members of the Securities and Exchange Commission is it the 
practice or policy of the Commission that such complaint will be 
brought to the attention of the Commission itself ? 

Mr. Gapssy. I will let Mr. Woodside answer that. 

Mr. Woopsipe. Mr. Lishman, if someone complains about the dis- 
closures in the 1934 act report, that complaint would be received by 
the staff and will be looked into. If it is something that requires us 
to go to the company, we will do so. If it is something that is sufli- 
ciently material to raise a question as to whether there should be a 
formal investigation, we will take it to the Commission and ask for 
an order of investigation. If it is something more serious than that, 
then we would go to the Commission and lay the problem before them 
and discuss what the course of action should be. 

But I would say that in the vast majority of cases where someone 
inquires or complains about a financial report of a company under 
the 1934 act, the matter is disposed of at the staff level. One excep- 
tion to that is, I think, if the complainant asks to be heard by the 
Commission. His request to be heard by the Commission is always 
presented to the Commission. 

Mr. Lisuman. How can the staff ascertain whether the statements 
are false and misleading when it is so claimed by a complainant with- 
out conducting an investigation ? 
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Mr. Woopsiwr. In the matter of reporting under the 1934 act and 
under the 1933 act, the Commission relies very heavily upon the in- 
dependent public accountant, and that is why the statute requires that 
financial statements be certified by an independent public or certified 
accountant; and very often the inquiry will relate to the financial 
statements. 

Mr. Lisuman. What happens when the Commission finds that that 
certification is in fact not independent and is not made under usually 
accepted accounting practices and procedures ¢ 

Mr. Woopsiwe. Well, the remedies and the procedures are about 
what I have described, and basically these things boil down to judg- 
ments as to materiality, and the bulk of them are disposed of at staff 
level. If there is a real dispute about some principle or some require- 
ment, we take it to the Commission, and the Commission rules on it. 

Mr, Lisuman. Am I correct in understanding your testimony that 
in the bulk of the cases where there are allegations or the stat! has 
reason to believe that there are false and misleading statements in a 
10-K no investigation is made and that the matter is not customarily 
brought to the attention of the Commission / 

Mr. Woopsive. That is not my testimony nor the sense of my testi- 
mony. 

Mr. Lisuman. I would like to have you state it. That was my 
understanding of your testimony. If I am wrong I want to be 
corrected. 

Mr. Woopsiwe. I did not say that we do not make any investigation. 

Mr. Lisuman. I thought that your earlier testimony was that an 
investigation would not be conducted until it was authorized by the 
Commission. 

Mr. Woopsipe. It depends on what you mean by investigation. 

Mr. Lisuman. That is what I am trying to find out. 

Mr. Woopsipr. In a real sense the informal procedures we follow 
are investigative in character and produce compliance with the statute 
in most cases. But, if we need subpena power and we need a formal 
record, we will get Commission authorization in every case, and it 
isn’t too frequent that we have to do that. 

Mr. LisumMan. Mr. Woodside, I would like to call your attention 
and the chairman’s attention to a statement contained in the chair- 
man’s statement to this committee concerning the East Boston Co. 
I am going to have to find the page. 

Mr. Moutper. Page 15. 

Mr. Lisuman. On page 15 of Chairman Gadsby’s statement the 
statement is made: 

On February 17, 1956, Mr. Meeker could not possibly have violated rule 4 be- 
cause no investigation of East Boston was begun until February 24, 1956, 7 days 
after the conference. 

Mr. Woopsiwe. Mr. Lishman, that is a reference to rule X-4, and, 
as I read rule X-4, it relates to formal proceedings authorized by the 
Commission, and if I said anything that led you to believe that the 
ordinary conduct of my division in the informal discussions with 
registrants should be regarded as an operation or an activity of that 
sort I wish to disabuse you because, while it is true we ask questions, 
as you are asking me questions, across the table, I don’t consider and 
we don’t consider that that is an investigation in the sense that is used 
in the statute. 
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Now there was no investigation, formal investigation, authorized 
in the East Boston until the date mentioned in the chairman’s state- 
ment. 

Mr. Lisuman. I am not trying to put words in your mouth, Mr. 
Woodside. I am just trying to find out what this distinction is be- 
tween what would be called an investigation purely at the staff level 
and a formal investigation which is authorized by Commission action. 

Mr. Woonsipr. We make inquiries informally by mail, by telephone, 
and by conferences across the table in any case in ‘which we have some 
question. If we wish to have a record, if we wish to subpena persons 
or records, we always go to the Commission, state our problem and ask 
for Commission authorization under which we issue subpenas and 
conduct a formal inquiry. But that isan entirely different thing from 
the day-to-day informal procedures that we follow in an attempt to 

¢ matters straightened out with a company that has filed with us. 

Mr. WitxiaMs. Mr. Moss has a question. 

Mr. Moss. I have a question. 

You are talking now of investigations authorized by the Commis- 
sion. Does the statute grant to the staff any authority ¢ Is not all 
of the authority of the staff derived from the Commission and, there- 
fore, any investigation, formal or informal, granting the use of sub- 
pena power or withholding under the authority of the Commission ? 

Mr. Woonsipr. Mr. Moss, I believe it is. 

Mr. Moss. Yes. 

Mr. Woonsipe. In a very real sense there is nothing that the staff 
of the Coinmission dves that doesn’t derive from the authority of the 
Commission. 

Mr. Moss. Ina very clear legal sense that is true, is.it not ? 

Mr. Woopsipr. That is correct, and the procedures that we follow 
and the manner in which we conduct our shop is the way it is because 
in years past the Commission has either delegated responsibility or 
assigned tasks to its staff to do certain things for it. Obviously, five 
men could not examine a thousand registration statements in a year. 

Mr. Moss. Now, then, an investigation, whatever the character, un- 
dertaken by the staff is an investigation authorized by the Commission, 
whether specifically in a single instance or as a matter of procedural 
policy, followed by the staff ? 

Mr. Woopsinr. I think perhaps I have injected some confusion into 
this situation by perhaps loose language. I am sorry if I have. I 
speak of an investigation as a formal proceeding authorized by the 
Commission. 

Mr. Moss. Is that what your rule says? 

Mr. Woopsipr. You mean rule X-4? 

Mr. Moss. Yes. 


Mr. Woopsipe (reading). Nondisclosure of information contained in the 
course of examination and investigations. Information or documents obtained 
by officers or employes of the Commission in the course of any examination or 
investigation pursuant to section 17(a) or 21(a) shall, unless made a matter 
of public record, be deemed confidential. 

Mr. Moss. Now the type of information that you make in any case 
prior to disclosure will be that type of investigation ? 

Mr. Woopsipr. No, sir. 

Mr. Moss. Then what other rules empower you to make investiga- 
tions ¢ 
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Mr. Woovsivr. There isn’t any rule. 

Mr. Moss. In other words, you are just acting by assuming the au- 
thority of the Commission, as a member of the staff. 

Mr. Woopsinr. So far as my division is concerned, the C ommission 
has delegated to me the responsibility of the operations of the division 
with respect to the examination under the 1933 and 1934 acts filings, 

Mr. Moss. How was that delegation accomplished 

Mr. Woopsiwe. I guess the first formal written document on that 
subject that I know of was a memorandum dated some time in 1948, 
which spells out the responsibilities of the various offices and division 
heads in the Commission. As I recall it, it was just last years that 
that was reviewed by the Commission and restated, and there is now 
a memorandum, which is a. part of the Commission’s administrative 
manual, which defines my responsibility and the responsibility of the 
other division he: ids, the general counsel, the regional offices and so 
on. 

Mr. Moss. Does that authorize you or instruct you to make in- 
vestigations of on: type? 

Mr. Woopsiwe. I don’t think the word “investigation” is used. The 
purpose of that is to define for the benefit of the staff and the Com- 
mission the duties of the various divisions and the administration of 
the registration provisions of the 1933 act, and the reporting provi- 
sions of the 1934 act are in the Division of Corporation Finance, and 
that is the division I happen to be director of. 

Mr. Moss. Then you have no authority from the C ommission which 
empowers you to make preliminary investigations? 

Mr. Woopswwr. If you ask me what I would point to for authority 
to write a letter to a company, I’m not sure that I could put my finger 
on a piece of paper. 

Mr. Moss. The reason I ask the question is because is seems to me 
that we have pretty well put on the record the fact that the staff does, 
in fact, perfom a great many of the duties which I had always as- 
sumed the Commission had responsibility for. I detect an independ- 
ence here, and not that which I was seeking. It seems to be an in- 
dependence e by the staff of the Commission, and, (just as a layman’s 
view perhaps of the law, I want to pursue this further after the 
counsel has finished. 

Mr. Gapssy. Mr. Moss, let me explain. 

No five men can handle the volume of work which flows through our 
doors. It is necessary in the very essence of administrative action 
that the Commission delegate a great many of its functions to its 
staff. It has done so in a paper w vhich was revised, as Mr. Woodside 
has said, last year, known as memorandum No. 157. 

Mr. LisuMman. May I interrupt at this point and request that that 
be supplied for the record ¢ 

Mr. Gapssy. We will be very happy to bring up the present dele- 
gation papers, if we may, this afternoon or at such other time as you 
wish. 

It is not that the staff is acting independently ; it is simply that the 
staff is performing the functions of the Commission which are en- 
trusted to the Commission by law. When the staff finds itself in a 
position where it cannot perform those duties under the power de le- 

gated to it, it must come to the Commission for specific permission, 
and it must explain why it cannot perform them. 
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Mr. Moss. That, of course, Mr. Gadsby, I understand from the 
testimony. My concern is in the manner of delegating the staff. 
There seems to be a very wide latitude here where the staff exercises 
its own judgment as to whether or not a matter should go to the 
Commission. 

Mr. Gapssy. They must. 

Mr. Moss. And I recognize that, but we all seem to be dealing here 
in this rule 4 with a fine technic al’ point, and I can orfly cone lude one 
of two things: one, that in all of this long period of the Hast Boston 

ase those investigations had been made or were being made, or that 
one was being m: ade, but not of the type which was intended to be 
encompassed within rule 4, and yet, as I have heard the language 
read of the regulation or rule of the Commission, if any investigation 
was being made it would have to have been by some ‘authority, and 
if it was made by authority it would have been encompassed within 
the rule. 

Mr. Gapssy. There again, Mr. Moss, we are dealing with questions 
of semantics. We do not consider that the ordinary contact of our 
staff with the corporation can be termed an investigation. An in- 
vestigation is, under the rule 4, one which is started under section 
17(a) or 21(a) of the act, and we do not consider that these activities 
of the staff constitute an investigation in the sense used in that rule. 

We must, in the very nature of things, delegate a great deal of 
responsibility to the staff, and if they cannot accomplish what the 
act intends to be accomplished, then they must come to us. Other- 
wise we leave it to them to see that the companies file their reports 
in their proper form. 

Mr. Moss. Many difficulties may be encountered in the matters of 
semantics. I detect a difficulty there in “ordinary contact.” It does 
not seem to me that this can be classified as ordinary in any sense of 
the word because the Hast Boston case covers a very lengthy period of 
noncompliance, and I think that the contacts made there would 
hardly be assumed to be purely routine and ordinary. 

Mr. Gapssy. We didn’t have to investigate to know that they 
weren’t complying, and as soon as the matter came before the Com- 
mission, when the staff finally concluded that the East Boston Co. 
was not going to file its reports unless some definite action was taken, 
from that point on I have no criticism whatever of the record which 
the staff and the Commission has made. 

Mr. Moss. Mr. Chairman, I think this illustrates one of the needs 
for a clearer delegation to the staff because we are discussing a case 
where there was no compliance ’ substantially no compliance over a 
period of a great many years. I do not know what the C ommission 
rule is as to how long the staff can carry a case, where there is not 
compliance, before bringing it to the attention of the Commission, but 
it seems to me that if the rule applies across the board, as it appears 
to have in this instance, the Commission should take immediate steps 
to insure that a reasonable period only be permitted the staff to bring 
about compliance, and that at some point, very clearly stated, the 
matter be brought to the attention of the Commission. 

Mr. Gapssy. That I will take up to the Commission, Mr. Moss. 

Mr. Witurams. Mr. O’Hara has a question. 
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Mr. O’Hara. I think substantially, Mr. Chairman, the situation 
was this: Much of the discussion which has taken place here has not 
referred to an investigation that might have to be made by the staff 
by order of the Commission where a false report was made, but here 
was a situation in the H’'ast Boston case where the simple fact. was that 
there had been no compliance and no reports filed at all. Is that not 
true ¢ 

Mr. Gapspy. ‘That’s right. 

Mr. O’Hara. That was not a result of any investigation. It was 
simply a matter of seeing whether those reports were filed or whether 
they were not filed. 

Mr. Gapssy. That’s right. 

Mr. O’Hara. From 1948 on, as I recall. 

Mr. Gapssy. And the staff was continually in correspondence with 
the corporation trying to get them to make the file. 

Mr. O’Hara. And until the Commission directed the action that 
was taken, the staff could do no more than perhaps write letters. 

Mr. Gapssy. That’s about the extent of their power. 

Mr. Moss. Will you yield ? 

Mr. O’Hara. Yes; surely. 

Mr. Moss. I think that again gets to be a very important portion 
of my remarks. Until the Commission ordered the staff, the staff 
could go no further, but until the staff informed the Commission, 
the Commission could go no further. So there seems to be no rule as 
to the length of time a registered company can be in violation or will- 
fully fail to comply. It is entirely a matter apparently of chance as 
to whether or not the staff ever brings to the attention of the Commis- 
sion the fact that an investigation should be made or stronger steps 
taken to enforce compliance. 

Mr. Bennett. Will the gentleman yield ? 

Mr. O’Hara. Yes, I will yield. 

Mr. Bennett. In order to clarify that point, did the Commission 
or the staff at any point while this matter was pending up until 
1956 

Mr. Gapspy. 1954. 

Mr. Bennetr. No; 1956. 

When you say, Mr. Chairman, that an investigation was authorized 
under section 21(a) up to and including that point, did the Commis- 
sion or its staff ever conclude that the East Boston Co. had filed a 
false and misleading report in any respect ? 

Mr. Wooosipr. Mr. Bennett, 1 am glad you asked the question be- 
cause I think it is time this thing got put in the proper setting. 

That case was my case as Assistant Director, or until the end of 
1950. I was the man in the Commission responsible for it. And 
somewhere in that period the examining staff prepared a memoran- 
dum recommending that we propose to the Commission that the com- 
pany be delisted. That means that we would start a formal pro- 
ceeding under section 19(a) of the 1934 act for the purpose of re- 
moving that company’s securities from the Boston Stock Exchange. 

That recommendation never passed my desk, and I would ask you 
to consider this and bear in mind that in all these things you have to 
make judgments about what you do with these things. 

Mr. Bennerr. Would you fix a time on that ? 
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Mr. Woopsipr. ‘This isin November of 1949. 

The entire volume of trading in the East Boston stock on the Boston 
Stock Exchange for the 10 months ending November 4, 1949, was 
$124 if you ts ike it at the highest price it ever reached throughout the 
year, in addition to which it - showed that duri ing the past 3 years there 
had been a declining volume of trading from a high of less than 2,000. 

Now, under section 12 of the 1934 act, a company can apply for de- 
listing of its securities if it doesn’t want to be listed, or the stock 
exchange can remove it from listing if it doesn’t want its securities 
on the list. 

The indications we had were that the company did not want to file 
reports because the cost wasn’t worth the handling, and I can say to 

ou that I don’t remember specifically what happened, but I know 
about as well as anybody how I operated, and if that case came to me 
today with that record ‘I would reach the same conclusion I reached 
then. I would not suggest to the Commission that they spend five 
times as much as the entire trading for a year to remove a security 
from the list of the Boston Stock Exchange when there was no rea- 
son for us to do that. 

Mr. Bennetr. Mr. Woodside, that wasn’t the question. I appre- 
ciate your answer, but that wasn’t the question I asked. The question 
I asked was this: 

At any time while the matter was pending—and I assume it would 
have to be after the Boston company finally filed some kind of a 
report—did you ever conclude that it had filed a false and misleading 
report ¢ 

Mr. Woopsinr. Mr. Bennett, the reason we went to the Commission 
and recommended the authorization of a formal proceeding under 
which we could issue subpenas and take sworn testimony was that our 
accounting staff believed that the reports that had been filed were not 
adequate and true, and the purpose of the investigation was to de- 
termine whether or not that was so. 

Mr. Bennetr. Did the staff conclude that they were false and mis- 
leading under the penal statute under which you operate? 

Mr. Woopsir. Our accountants believed that the financial state- 
ments were inadequate. 

Mr. Bennert. In what respect? That reply doesn’t answer my 
question. Can you answer me, no, you did not believe that they ever 
filed a false and misleading report or information ? 

Mr. Woopsiwr. Mr. Bennett, with the authorization of that investi- 
gation the matter at that time was in the General Counsel’s office, 
and our accounting staff dealt with the financial statement. 

I am not personally familiar with just in what respect it was 
thought the financial statements were inadequate and misleading, and 
Mr. Barr is here, who is familiar with that aspect of the case, 1f you 
would like him to testify. 

Mr. Bennett. If he can answer the question, I would appreciate 
having the answer. 

Mr. Barr. Yes, sir, Mr. Bennett, I think I can answer that question. 

As a result of the court proceeding, financial statements were filed, 
and the annual reports, on December 16, 1955. It was not until the 
examination of those reports that we had a suspicion that they were 
not properly prepared and should be the subject of an investigation. 
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The reasons, the basic reasons were that they showed a long accumu- 
lation of charges against certain people classified as current assets, 

Now that was enough to arouse our suspicion and ask the Com.- 
mission to permit us to inquire as to the circumstances behind those 
charges, and that is the principal basis on which we asked for the 
investigation ordered. 

Mr. Bennerr. That is all I have. 

Mr. Lisuman. Chairman Gadsby, referring again, at the point 
where I was interrupted, to page 15 of your prepared statement, 
where you stated that no investigation of the East Boston was begun 
until February 24, 1956, I would like to inquire whether it is a fact 
that prior to that date staff members had been inquiring into the 
matter. 

Mr. GapssBy. There is no doubt of that. The answer is “Yes.” 

Mr. Lisuman. And had the attention of the Commission been 
called to these inquiries by staff members prior to February 24, 1956 

Mr. Gapspy. Well, the Commission had several years before, in 
fact, in 1954, authorized the institution of proceedings, and, of course, 
the Commission knew what the staff was doing and what it was about 
to do. I have no doubt that the Commission was advised of their 
efforts to compel the company to file its necessary report. 

Mr. Lisuman. So that prior to February 24, 1956, there had been 
some kind of an investigation of the East Boston Co., whether it was 
formal or informal. Is that correct ? 

Mr. Gapspy. There was an examination of the reports, yes, and 
that was brought to the attention of the Commission by a memoran- 
dum of January 10, 1956. 

Mr. Lisumax. When you authorized institution of the proceed- 
ing in 1954 wasn’t that based in part upon some kind of an investiga- 
tion by a staff member ? 

Mr. Ganssy. I don’t think it was any investigation in the sense 
that you are trying to impute to it. 

Mr. Lisuaan. I am not trying to impute anything. I am just 
trying to find out what the facts are. 

Mr. Gapssy. There were simply no reports that had been filed, 
and the staff so informed the Commission. 

Mr. Lisuman. I would like to ask this general question—— 

Mr. Woopsipge. Excuse me, Mr. Lishman, if I may interrupt. 

Mr. Lisuman. Yes, sir; go ahead. 

Mr. Woopsipr. You are asking about a period during which the 
chairman could not possibly have had any knowledge. I told you that 
a proposal for a delisting proceeding never passed my desk. In other 
words, up to that point there appeared to be no public interest in this 
company that was worth invoking the machinery of the Federal Gov- 
ernment. 

In 1953 it came to our attention that a stockholder had sued the 
corporation, We sent to Boston and asked for copies of the plead- 
ings in that suit, and from that point forward we were looking toward 
court action to compel the filing of the report. 

Mr. Lisuman. Could we find out when were the first staff memos 
on the investigation submitted to the Commission? And I am calling 
particular attention to the date of February 24, 1956. 
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Mr. Gapssy. I have already testified that the General Counsel filed 
a memorandum on January 10, 1956, in which the situation was put 
before the Commission, and that no formal investigation of East Bos- 
ton was begun until February 24, 1956, after that memorandum had 
put the situation before the Commission. 

Mr. Lisnman. What I would like to inquire about is, is it a fact 
that on February 17, 1956, when Mr. Meeker talked with the Sena- 
tors whom you have named 

Mr. Gapssy. That was February 7, Mr. Lishman. 

Mr. Lisuman. On that date had the matter of the East Boston 
Co. been brought to the attention of the Commission ? 

Mr. Gapssy. Of course, the case was pending, Mr. Lishman, back in 
1954. ‘The matter had been before the Commission at least as far back 
as May 24, 1954, when the complaint was filed. 

Mr. Lisuman. Is it a fact that the Commission did not start a for- 
mal investigation in this case until after the complaint had been filed 
against East Boston ¢ 

Mr. Gapssy. That is correct. The formal investigation was started 
on February 24, 1956. 

Mr. Lisoman. Chairman Gadsby, do I understand the testimony 
we have thus far heard as meaning that it was discretionary with the 
staff whether it should bring to the attention of the Commission the 
fact that a 10-K report filed with the Commission by a registered 
company contained false and misleading statements? 

Mr. Gapspy. Its not discretionary with the staff to do anything 
except to insist upon full compliance with the statute. And if they 
are convinced that the statute has not been complied with, it is their 
duty to so report to the Commission and recommend such action as 
seems to be called for. 

Mr. Lisuman. Do I understand the testimony that we have heard 
this morning to mean that the staff does not make periodic reports to 
the Commission concerning those cases where a registered company 
which has filed a 10-K report containing false and misleading infor- 
mation is before the staff? 

Mr. Gapspy. I think the testimony has been, Mr. Lishman, that the 
question wasn’t whether they were false and misleading reports. The 
question was that there were no reports. 

Mr. Lisrman. I am asking this as a general procedure apart from 
the Fast Boston case. 

Mr. Gapspy. It’s not discretionary with the staff to condone a vio- 
lation of the statute; no. 

Mr. LisuMman. I understand that, but what I am trying to get at is 
that, if I understand the testimony correctly, the staff does have dis- 
cretion as to whether or not it will call to the attention of the Commis- 
sion a situation where a false and misleading 10-K report has been 
filed. Is that correct? 

Mr. Gapspy. The staff is under a duty to call to the Commission 
any case in which it is found impossible to obtain the filing of a proper 
return, and that was done in the ast Boston case. And, as Mr. Barr 
has said, apparently, upon a finding that there was grave doubt as to 
the validity of the statements made in the 10—K’s by the East Boston 
Co. in January 1956, the staff brought that to the Commission’s atten- 
tion, and a formal order of investigation was entered on February 24, 


1956. 
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Mr. Lisuman. Well, Mr. Gadsby, isn’t it a fact that on June 1, 
1953, the Commission received a copy of a pleading by one George 
Heddendorf, a minority stockholder in the East Boston Co., which 
called attention to the fact of the delinquencies of the East Boston Co, 
in connection with its relationships with the SEC ? 

Mr. Gapssy. I will let Mr. Woodside answer that. He had charge 
of the case. 

Mr. Woopsiwz. Mr. Lishman, in the spring of 1953 we were advised 
by our Boston office that a suit had been filed, and Mr. Kendrick, the 
regional administrator, was concerned as to whether or not the fact 
that East Boston had not filed its report might not become a question 
since, obviously, the suit involved the question of reports by the com- 
pany, financial reports of the company. 

Mr. Hate. What was the nature of the suit ? 

Mr. Woonsipe. As I recall it, it was a petition for access to the 
books and records of the company. I don’t recall that there was any 
charge of wrongdoing by management in that or not. We have the 
pleadings here somewhere. 

Mr. Lisoman. We have the pleadings here, and there are allega- 
tions of wrongdoing. Very detailed wrongdoings are alleged. 

Mr. Woopsipe. At that point, for the first time in 5 years, that 
company had been delinquent it looked as though there was some 
interest on the part of the public investor. We wrote to the Boston 
office and asked to get copies of the pleading. The Boston office sent 
us a copy of the pleadings, and the records show that during the next 
2 or 3 months we had several exchanges of correspondence with the 
Boston office asking us to keep an eye on that suit. 

Sometime between October or November of 1953 and the latter part 
of February 1954—I can’t tell you just when—we recommend that 
the Commission go to court to compel the filing of those reports. 

The Cuatrman. Mr. Chairman, I missed the hearing this morning. 
Unfortunately, I was tied up otherwise. However, I have heard you 
make two statements here: one with reference to the time that you 
took action with reference to the Goldfine case, and then the one you 
have just mentioned. 

Do I understand that you do not, even though you may have some 
knowledge of these things that might exist, take any action until there 
is some manifestation of public interest in a particular case ? 

Mr. Woopsivr. As I said a little earlier, the first proposal by staff 
members that a delisting action be begun by the Commission was 
prepared in late 1949. That recommendation never went to the 
Commission, and I don’t think it ever went past my desk, the reason 
being, from as near as I can tell from the records, the total volume 
of trading on the Boston Stock Exchange for that year up to that 
point was $124 if you take the shares at the highest price they ever 
reached, and there were only about 300 shareholders. This thing had 
been quiescent. 

There was no indication that there was any concern on the part of 
anybody about it. The Boston Stock Exchange had the power to 
remove it from the list, and it did not. ‘The company had the right 
under its agreement with the exchange to apply for delisting, and it 
had not. It just didn’t seem to make very much sense to invoke the 
machinery of the Commission to go to a proceeding to throw the thing 
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off of an exchange. It looked like it was a dying situation anyway. 
Nor did it occur to any of us at that point that you go to court to 
compel the filing of a report where the financial interest in the thing 
is de minimis. 

The CuarrmMan. I must respectfully submit that that does not an- 
swer my question. The question was: Even though you might have 
knowledge of some things that went on, as a m: itter of policy do I 
underst: and you do not take any action or nothing is done until there 
is public interest manifested and brought to your attention? 

That is just a simple question. 

Mr. Woopsipe. Basically our whole interest in life is public interest. 
That is why we are here. 

The Cuarman. I know, but is it not your duty to take action when 
you know some things happen before some public individual comes 
in and says, “Look, I am being affected by it. Won’t you take some 
action?” When you find out it is going on, is it not your duty to do 
something ? 

Mr. Woopsipr. It is a question of what is involved, Mr. Harris, 
materially. 

The Cuairman. I do not want to get into a long wrangle over it. 
I just asked you a policy question. 

Mr. Gapspy. Mr. Harris, perhaps as a policy matter I ought to 
stand up and be counted on this. 

Of course, we don’t wait for complaints to come to us in order to 
take any action. In this particular case we did not wait for a com- 
plaint to come tous. Not tous. It was a matter filed in the district 
court. 

There are many, many cases where we take action without any 
public demand for it or anything of that sort. If we see someone 
trying to take money out of the till we don’t wait for the owner of 
the tilltocomplain. We take action. 

The CHatrmMan. I am glad to hear you say that for the record 
because the statement has just been made by the gentleman here 
twice 

Mr. Gapssy. That was one specific case, Mr. Harris. 

The Cuarrman. He mentioned two specific cases. 

Mr. Gapssy. We handle thousands of these cases. We have a whole 
broker-dealer program in which we investigate the accounts of 
broker-dealers, and if we find that they are viol: ating the law we take 
action at once. We don’t wait for anybody to be heard. 

The Crairman. I do not want to prolong this. Counsel has 
another important question right along that line. 

Mr. Gapspy. This is one single case, Mr. Harris, where, in view of 
the fact that there is apparently no one interested in the situation or 
that could be found—— 

The Cuamman. There I get right back, Mr. Chairman, to the sim- 
ple question that I asked you. Do you take no action until some- 
body—— 

Mr. Gapssy. And I gave you the answer as no. 

The Crarmman. And you explain that you do. 

Mr. Gapssy. That ’s right. 

Mr. Moss. Mr. Chairman ? 

Mr. Witu1aMs. I believe Mr. Hale wanted recognition. 
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Mr. Hatz. Yes; several questions occur to me. 

The Cuamman. Mr. Hale, it is nearly 12:30. We are going to come 
back this afternoon. If you have several questions, I would suggest 
that we try to adjourn and come back, if you can be here this after- T 
noon. 

Mr. Lisuman. I would like to ask one question. 

The Cuatrman, All right. 

Mr. Moss. Yes. 

Mr. Lisuman. I would like to go back again to the fact on June 1, 
1953, the Securities and Exchange Commission did receive a plead- 
ing by a minority stockholder of the East Boston Co., and that plead- 
ing, which is in the files of the Commission, alleged, among other 
things, that, through the connivance, assistance, and acquiescence of 
officers and directors of both corporations, namely, East Boston Co. 
and the Boston Port Development Co., Bernard Goldfine has mis- 
used, secreted, and dissipated corporate funds for his own benefit, and 
the officers and directors of these corporations have been derelict in 
their fiduciary duty. Then, in addition to that, there are numerous 
detailed allegations of fact supporting this general allegation of 
dereliction. 

I would like to ask this question : When did the Commission institute 
its suit against the East Boston Co. ? 

Mr. Gapspy. May 24, 1954. 

Mr. Lisuman. In other words, a considerable time after its atten- 
tion had been called to the fact that there was misuse, secretion, and 
dissipation of corporate funds? 

Mr. Gapssy. I must call your attention to several things in that 
connection. In the first place, the dates speak for themselves, whether 
it was a considerable length of time or not. In the second place, that 
particular complaint was dismissed on demurrer, and subsequent 
pleadings were filed. 

It has already been testified that this matter was carefully watched 
by the Boston office at the request of the Washington office. 

“Mr. LisumMan. Does a complaint have to be sustained by the court 
before the Commission will take action on allegations of this nature? 

Mr. Gapssy. No; we went ahead after it was dismissed. 

Mr. Witu1ams. The House is in session, and, obviously the com- 
mittee cannot conclude with these witnesses in the morning session. 

Will you gentlemen be available this afternoon ? 

Mr. Gapssy. Of course. 

Mr. Wuu1aMs. Then the committee will stand adjourned until 2 
o'clock. 2 ; 

(Whereupon, at 12:30 p.m., the committee was recessed until 2 p.m. 
this same day.) 
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AFTERNOON SESSION 


Mr. Witu1AMs. The committee will be in order. 


TESTIMONY OF EDWARD N. GADSBY, CHAIRMAN; THOMAS G. 
MEEKER, GENERAL COUNSEL; DANIEL J. McCAULEY, ASSOCIATE 
GENERAL COUNSEL; BYRON D. WOODSIDE, DIRECTOR, DIVISION 
OF CORPORATION FINANCE; IRVING M. POLLACK, ASSISTANT 
GENERAL COUNSEL; AND ANDREW BARR, CHIEF ACCOUNTANT, 
DIVISION OF CORPORATION FINANCE—Resumed 


Mr. Wiuu1Ams, When the committee adjourned, Mr. Gadsby, the 
Chairman of the Securities and Exchange Commission was testify- 
ing and had not concluded his testimony. We are pleased to have 
you back this afternoon, Mr, Gadsby. 

You may proceed, Mr. Lishman. 

Mr. LisumMan. Chairman Gadsby, when we reached the noon re- 
cess, I was inquiring about——— 

Mr. Hare. I have two or three questions if you are going to an 
entirely different theme. 

Mr. Lisuman. I would prefer that you ask your questions now, 
Mr. Hale. 

Mr. Hate. I imagine Mr. Woodside can answer this question. In 
the first place, what was the general range of activity in this stock, 
not in terms of dollars of sales but in terms of shares traded? 

Mr. Woopsine. I have those figures, sir. 

Mr. Hare. If they are not too voluminous, I would like to have them 
in the record. 

Mr. Woopsine. Congressman Hale, I have a tabulation which shows 
the number of shares traded and the low and high price range on the 
Boston Stock Exchange for the East Boston Co. common stock from 
the years 1935 through August 1, 1955, when trading was suspended 
by the Boston Stock Exchange. I can give you these figures for the 
record, but I might indicate the situation back in 1948 and 1949 and 
1950, when the delinquency of East Boston first occurred, at least 
with respect to the current inquiry. 

In 1949, the total number of shares traded, East Boston Co. com- 
mon stock, for the entire year on the Boston Stock Exchange was 700 
shares. The price range was a low of 20 cents per share and a high 
of 45 cents per share. 

In 1950, the total number of shares traded during the entire year 
was 1,100. The price range was from a low of 25 cents per share to 
a high of 50 cents per share. 

In 1951, there was a total of 3,085 shares traded, with a low of 25 
cents per share and a high of $1 per share. 

In 1952, the shares traded were 3,089, with a low of 65 cents and 
the high was 134. 

In 1953, there were 3,260 shares traded, with a low of 75 cents and 
a high of $1.50. ; 

In 1954, there were 1,629 shares traded, with a low of $1 and a high 
of $1.25. 
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The stock was suspended in 1955 by the Boston Stock Exchange, 
Up to the time of the suspension there were 1,045 shares traded and 
the price ranged from 80 cents to $1.50. 

Mr. Hare. Was the number of shares outstanding constant through- 
out the period? 

Mr. Woopsinr. They were constant. There were 150,000 shares out- 
standing, and our records indicate that when we considered the case 
in 1950 the files at that time indicated that about 70 percent of the 
stock was in the hands of two families. There were three hundred- 
and-some stockholders at that time. 

Mr. Hatz. The trading at all times was languid, to say the least} 

Mr. Woonsine. I would say so. 

Mr. Hate. If I understood you correctly, you said that what alerted 
you to a possible abnormal situation in the company was the lawsuit 
brought by a stockholder ? 

Mr. Woopsine. There seemed to be no particular interest in the 
company. In fact, it looked like it was a dying situation until stock- 
holders brought a suit in the early part of 1953. At that point, we 
asked our Boston office to get copies of the pleadings in that litigation, 
I think, to show you the way of our thinking at that time, there was 
a draft letter prepared which indicated that the staff would recom- 
ment a proceeding to delist. 

That letter was changed by our Chief Counsel of the division to 
remove that reference to a delisting proceeding, which was a clear 
indication that the staff at that time was thinking in terms of a 
harsher remedy. 

Mr. Hate. Thinking in terms of what? 

Mr. Woopsipe. A harsher remedy. In other words, action to com- 
»el the filing of reports as distinct from delisting. If I delisted, they 
would be under no obligation to file anything. 

Mr. Hate. The objection they offered to filing these reports was 
that they were more expensive than the situation warranted? Was 
that their defense? It is hard for me to understand why you should 
have had to have so much litigation over the filing of these reports. 

Mr. Woonsiwer. Mr. Hale, why this company should have resisted 
filing reports, particularly after we brought the lawsuit, I cannot 
understand. 

Mr. Hate. The lawsuit charged fraud on the part of the manage- 
ment ? 

Mr. Woopstne. I believe the stockholders suit in effect did allege 
‘aud. Of course, our suit was merely to compel the filing of reports. 
Mr. Harr. Was that suit in the State court or the Federal court? 

Mr. Woopsine. The stockholder suit, I believe, was begun in the 
State court. Our suit, of course, was brought in the Federal court. 
I think the stockholder suit was later transferred to the district court. 

Mr. Hatz. Was the stockholders’ suit subsequently dismissed ? 

Mr. Woopsiwr. May I ask counsel to answer that, because I haven’t 
followed this case since the litigation began. 

Mr. Potxack. The original suit was brought in the State courts to 
compel the company to make their reports available. There were 
general allegations, as I recall, of mismanagement, used as a basis for 
a prayer of relief. 

Mr. Har. That was a suit in equity, I suppose, not mandamus? 
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Mr. Potiack. My recollect was that it was entitled a suit man- 
damus, and that may be the reason for the ultimate dismissal of the 
suit. The files indicate that a demurral was filed by the East Boston 
Co. to the suit, the grounds of which I am not familiar with. 

In any ev ent, that suit was dismissed. After our action was com- 
menced in May of 1954, and after we had finally compelled the filing 
of corrected reports on March 23, 1956, the plaintiff, the same plain- 
tiff in the State action, refiled a new suit, a so-called double derivative 
stockholders’ suit in the U.S. district court at Boston, Mass. 

That suit was filed in April of 1956, as I have mentioned, subse- 
quent to the time that the East Boston Co., as a result of the Com- 
mission litigation, had been compelled to file a very detailed, so-called 
adjusted report, which represented the first audited report by the 
accountant for East Boston Co. to be filed in the proceedings. 

Subsequent thereto, additional corrected reports were filed in } May 
and in June of 1956, again pursuant to an order that had been entered 
in the proceedings as a result of Commission action. 

In October of 1956, an amended stockholder’s complaint was filed, 
and, as I recall it, one of the paragraphs in that complaint specifically 
states that in so many words after the SEC had compelled the East 
Boston Co. to file these various reports to which I have referred, that 
it first became knowledge to the plaintiff that certain things existed 
as to which he claimed there was a breach of fiduciary duty on the 
part of the cor por ate officials. 

Mr. Hae. So there is a suit presently pending by a stockholder 
against the corporation ? 

Mr. Potxack. Yes. The status of that suit, sir, is this: Com- 
mencing in September of 1957, the parties apparently undertook 
settlement negotiations to see whether they could settle the matter. 
In the spring of this year, that came before Judge Wyzanski in the 
U.S. district court at Boston. The offer was to settle the proceeding 
on the basis of a payment by Mr. Goldfine on behalf of all defendants 
named in the sum of $400,000 over a period of years. 

The plaintiffs claimed that a so-called little building, which was 
the subject of dispute, was to be given up as a part of that settlement. 
The court disapproved the settlement and thereafter permitted cer- 
tain stockholders who had previously been denied the right to inter- 
vene, the right to petition for intervention. The present status is 
that there are two offers of settlement pending. One is that—— 

Mr. Hare. Well, [ don’t want to go into that. 

Mr. Potiack. All right. 

Mr. Hate. The court will settle that. 

How many years had the corporation been in arrears on its returns 
to you before you instituted the first proceeding ? 

Mr. Pottack. The corporation failed to file from 1948 to 1954; but 
actually when we commenced our suit, they were delinquent only in 
1948 to 1953, because the fiscal year of East Boston Co., the listed 
company, is as of March 31 of each year. Sine e the reports are only 
due 120 days after the close of the company’s fiscal year, the report 
for 1954 was not due until July 29 of that year. 

Mr. Hate. I am surprised that you would let a company be de- 
linquent for so long without at least doing something about it. 
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Mr. Potiack. Well, I think as Mr. Woodside has attempted to ex- 
plain, what occurred there was this, sir: In 1949 they gave considera. 
tion to delisting the company, and from the figures which Mr. Wood- 
side has read to you, I am sure that you appreciate that so far as 
Commission jurisdiction is concerned, comparing the companies with 
which we are normally involved, this company’s trading did not war- 
rant, in the view of the staff at that time, listing on a stock exchange, 
The recommendation which was considered at that time, and for some 


4 


unknown reason not disposed of, except for one thing that I will men- 
tion in a second, was to delist the company. 

Had that been done, no reports would have been required to be filed 
with the Commission. Supervision of that company, so far as the 


Commission was concerned, would have completely ceased. But at 
that time, we had commenced the first litigated case, as I recall, com- 
pelling a company to file so-called 10(c) reports. It may have been 
that action was withheld on the Hast Boston matter to see what dis- 
position would occur in the litigated case. 

I am only surmising there, though. 

Mr. Hate. In addition, do the reports which the Securities and 
Exchange requires the company to file with you, it was no doubt re- 
quired to file reports with the Commonwealth of Massachusetts ? 

Mr. Potiack. Yes. 

Mr. Harr. And I presume that it was required to file reports with 
the authorities of the Boston Stock Exchange under which it was 
listed. Is that correct ? 

Mr. Potiack. Actually, sir, the report which is filed with us is also 
required to be filed with the stock exchange. With respect to the 
State reports, they were also delinquent there. But as a result of a 
petition which we finally filed, in which we cited that as an additional 
element to show the lack of proper management, the company ap- 
parently voluntarily brought its State reports up to date. But, of 
course, we had no power or control over their failure to file State 
reports. 

That was merely an indirect benefit that resulted from the peti- 
tion we had filed in the district court. 

Mr. Hatz. I can understand that. But the State authorities don’t 
seem to have been particularly vigilant in the case. 

Mr. Potuack. Well, I don’t know what the statutory powers of 
the State of Massachusetts are in this regard. In my own State, 
which is New York, and presently Maryland, I think they provide for 
merely dissolving the corporation. I am just not familiar with what 
actions they may take in these situations. 

Mr. Hate. Well, generally they have to file returns. 

Generally the franchise tax is based on the returns filed, the annual 
returns filed, by the corporation with the State authorities. 

They must have paid a franchise tax. Did they pay their franchise 
taxes? They must have. 

Mr. Pottock. The chairman is more familiar with that. 

Mr. Gapspy. I perhaps am a little more familiar with the Massa- 
chusetts statute than Mr. Pollack. The remedy is exactly as Mr. 
Pollack stated in New York. The corporation which does not file its 
annual return and pay the tax is subject to a petition to dissolve it, 
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which is made every year by the attorney general in the supreme 
court. 

Mr. Hate. Every year they have a whole raft of them ? 

Mr. Gapsspy. A whole list of them, several hundred of them. 

Mr. Hae. I think that is all, Mr. Chairman. 

Mr. Witt1amMs. Proceed, Mr. Lishman. 

Mr. Gapssy. Before the recess, Mr. Lishman, we were asked to pro- 
vide copies of the administrative bulletins under which work is as- 
signed to the various divisions of our staff. We have those here and 
would like to present them to you for such use as you wish. 

Mr. Witit1AMs. The committee will be glad to receive those. A de- 
termination will be made later as to whether they will be included in 
the record of hearings or in the committee file. 

Mr. Gapssy. I might say also I have a photostat dating back to 
1936 which was the original of these documents, but of which I have 
only one copy. I will be happy to have other copies made and furnish 
them to counsel for the committee at a later date, if I may. 

Mr. WiuuiaMs. All right, sir. 

Mr. Gapspy. This photostat represents the original assignment of 
functions to the operating divisions of the Commission. 

Mr. Lisuman. Chairman Gadsby, before proceeding further, I 
would like to have the record show: Is the East Boston Co. a registered 
company ¢ 

Mr. Gapssy. What do you mean registered ¢ 

Mr. LisoMan. Has it filed a registration statement ? 

Mr. Gapspy. I believe not. 

Mr. Lisuman. It never has? 

Mr. Gapssy. I don’t believe so. 

Mr. Woopstpr. Under the 1933 act? 

Mr. LisumMan. Yes. 

Mr. Ganspy. I don’t believe so. 

Mr. Lisuman. Under the 1934 act? 

Mr. Potiack. It is a listed company under the 1934 act. So far as 
I know, it has never filed a registration statement with the Com- 
mission. It filed an application for registration under the Securities 
Exchange Act of 1934, I believe in June of 1935, or thereabouts, and 
became, therefore, a company listed on the Boston Stock Exchange, 
subject to the Commission’s jurisdiction under that act. 

Mr. Lisuman. I have a document here which appears to be a photo- 
static copy of a document from the files of the Commission, and it 
is marked “not used.” It appears to be a “proposed order for no- 
tice of proceeding and statement of issues” in a proceeding against 
the East Boston Co. under section 19(a)(2) of the Securities Ex- 
change Act of 1934. 

I would like to have this document identified. There is no date on 
it, but I would like to ascertain, if possible, when this was drafted 
and by whom. 

Mr. Potiack. I will ask Mr. Woodside to check it while I answer. 

Mr. Lisuman. First of all, do you know who prepared that? 

Mr. Porttack. I think I ean tell you by hearsay who did. Do you 
want it? 

Mr. Listuman. Yes; I would like to know. 
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Mr. Potiack. My recollection is that there were two so-called | 
drafts of delisting applications prepared, one in November of 1949, ; 
which was prepared by Messrs. Mackey and Anderson in the Division 
of Corporation Finance. | 

Another proposed delisting application was prepared in December 
of 1952, or at least about that time, by that same ivision by Messrs, 
Isaacs and others whose names don’t come to me now. ) 

Mr. Lisuman. Before offering this document, I would like to in- 
quire: Is it a fact that this photostatic document I have in my hand 
which has just been identified was not used ¢ 

Mr. Potiack. It was not ultimately used because the suggestion 
for delisting was abandoned, as I understand it, when the Chief 
Counsel of that Division determined that it would be more appro- 
priate, instead of delisting which would have deprived the stock- 
holders of any reports whatsoever, to commence a court proceeding to 
compel the company to file the past due reports. 

Mr. LisumMan. Was this decision to abandon this proposed proceed- 
ing made by the Commission or by one of the staff ? 

Mr. Potiack. It was ultimately made by the Commission in March 
of 1954, or April of that year, when the General Counsel’s office 
presented to the Commission the various types of statutory remedy 
which could be invoked, one of which was the 19(a) (2) delisting 
proceeding recommended by that order. 

The Commission at that time adopted the recommendation of its 
General Counsel and determined that the most eifective remedy would 
be to seek court relief. 

Mr. Lisuman. When was this 1953 order for and notice of proceed- 
ing and statement of issues presented to the Commission ? 

Mr. Potiack. The document which you hold in your hand was 
never presented to the Commission. As I said, in 1954, in either 
March or April, the Commission, after the staff had consulted among 
its 





Mr. Lisuman. Mr. Pollack, you have already stated that. 

Mr. Potiack. OK, 

Mr. Lisuman. I would like to have this document which has been 
identified by the witness incorporated in the record at this point. 

Mr. WituiAms. Without objection that can be done. 

Mr. Potiack. I don’t know whether I made it plain, but that isa 
draft. It was never finally completed. The thing itself, as I recall, 
in the file has a notation, “draft” with a penciled date, indicating the 
date of preparation. 

Mr. Lisuman. I ask you to look at this photostatie copy of the 
document, and it appears to be entirely complete. At the end of it, it 
contains the usual ending for a document of this kind, and the word 
“draft” nowhere appears upon it. 

It has a place for the signature of the Secretary and certified to be 
a true copy of the original with his certification. So it was a pretty 
complete document. 

Mr. Pottack. Mr. Lishman, if my recollection is correct, this was 
a draft of an order attached to a delisting memorandum. 

In other words, on top of this would have been a memorandum to 
the Commission which would have recited the facts with respect to 
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East Boston Co. and which should be in the files made available to 
you. 

This order would have been drafted when the memo went to the 
Commission to indicate to the Commission the proposed items which 
would have been included in any order issued by the Commission. 

But, as I said, neither the memo nor this draft order, to the best of 
my knowledge, was ever presented to the Commission, because there- 
after the Chief Counsel of the Division of Corporation Finance de- 
termined that that was not the appropriate remedy, at least in his 
judgment, and ultim: itely the Commission agreed with him because 
the ‘Commission authorized the General C ounsel instead to commence 
a court proceeding in April of 1954. 

(The document referred to follows :) 


Unirep STATES OF AMERICA BEFORE THE SECURITIES AND EXCHANGE COMMISSION 
ORDER FOR AND NOTICE OF PROCEEDING STATEMENT OF ISSUES 


In THE MATTER OF PROCEEDING UNDER SECTION 19(a)(2) OF THE SECURITIES 
ExcHANGE Act or 1934 TO DETERMINE WHETHER THE REGISTRATION OF HAST 
Boston Co. SHOULD BE SUSPENDED OR WITHDRAWN 


(File No. 1—1685) 
| # 


The Division of Corporation Finance of the Commission asserts as follows: 

A. That East Boston Co. (hereinafter called the registrant), a corporation 
organized under the laws of the Commonwealth of Massachusetts, is the issuer 
of capital stock, $10 par value, and that the said registrant registered 150,000 
of the said shares on the Boston Stock Exch: inge, a national securities exchange, 
by filing with such exchange on May 31, 1985 and with the Commission on June 
1, 1935 an application on form 10 pursuant to section 12(b) and (c) of the 
Securities Exchange Act of 1934 and the General Rules and regulations promul- 
gated thereunder ; that said exchange certified that it had approved the listing 
and registration of such securities; that said registration became effective on 
July 1, 1935, and has remained in effect to the present time. 

B. That the registrant has failed to file annual reports on form 10-K for the 
fiscal years ended March 31, 1948, 1949, 1950, 1951, and 1952 within the periods 
prescribed by the general rules and regulations promulgated under section 13 
of the Securities Exchange Act of 1934, and that the time for filing the said 
reports was not extended by the Commission. 

C. That the registrant has failed to file quarterly reports on form S—K or 9-K 
for the fiscal quarters ending September 30, 1948, to and including September 
30, 1952, required to be filed under section 13 of the Securities Exchange Act 
of 1934 and the rules and regulations promulgated by the Commission pursuant 
to the said section 18 of the Securities Exchange Act of 1934; and that the time 
for filing the said reports was not extended by the Commission. 

D. That the registrant filed its form 10-K annual report for the fiscal year 
ended March 31, 1937, required to be filed by July 29, 1937, on September 29, 
1937; for the fiscal year ended March 31, 1938, required to be filed by July 29, 
1938, on September 30, 1988; for the fiscal year ended March 31, 1940, required 
to be filed by July 29, 1940, on August 27, 1940; for the fiscal year ended March 
31, 1941, required to be filed by July 29, 1941, on August 18, 1941; for the fiscal 
year ended March 31, 1942, required to be filed by July 29, 1942, on September 
11, 1942; for the fiscal year ended March 31, 1943, required to be filed by July 
29, 1948, on February 17, 1944; for the fiscal year ended March 31, 1944, re- 
quired to be filed by July 29, 1944, on November 16, 1944: for the fiscal year 
ended March 31, 1946, required to be filed by July 29, 1946, on June 2, 1947; 
and that the specified time for filing of each of said reports was not extended 
by the Commission. 

E. That trading in the capital stock on the Boston Stock Exchange during 
1950 and through 1952 was inactive, to wit: a total of 1,100 shares was traded 
during 1950, a total of 2,925 shares was traded during 1951 and a total of 
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3,089 shares was traded during 1952; that during those years there were issued 
and outstanding 150,000 shares of capital stock. 

F. That on November 1, 1948, the Division of Corporation Finance of the Com- 
mission advised the registrant by registered letter that the required form 10-K 
annual report for the fiscal year ended March 31, 1948 had not been received; 
that the President of the registrant, Mr. Alwyne F. Jealous, advised the Director 
of the Division of Corporation Finance of the Commission by letter dated Novem- 
ber 15, 1948, that said report would be filed; that said report was never filed. 

G. That on April 6, 1949, the Division of Corporation Finance adviced the 
registrant by registered letter that the Division would recommend to the Com- 
mission the institution of appropriate proceedings under the Securities Hx- 
change Act of 1934 unless a form 10—-K annual report as of March 31, 1948 and 
form 8-K quarterly reports covering the fiscal quarters ending September 30, 
and December 31, 1948 were filed on or before April 30, 1949; that said reports 
were never filed. 

Hi. 


The Division of Corporation Finance further asserts: 

A. That the registrant has failed to comply with the provisions of section 13 
of the Securities Exchange Act of 1984 and rule X-13A promulgated thereunder 
in that (1) the registrant failed to submit its annual reports for the fiscal years 
ended March 31, 1937, 1938, 1940, 1941, 1942, 19438, 1944, and 1946 within the 
time prescribed for filing said reports; (2) it has failed to file the annual re 
ports for the fiscal years ended March 31, 1948, 1949, 1950, 1951 and 1952 up to 
the present time; (3) it has failed to file the quarterly reports for the fiscal 
quarters ending September 30, 1948 to and including September 30, 1952. 

B. That pursuant to section 19(a)(2) of the Securities Exchange Act of 
1934 it is necessary and appropriate for the protection of investors to with- 
draw the registration of the capital stock of the registrant on the Boston Stock 
Exchange. 

III. 


The Commission, having considered the aforesaid matters asserted, deems it 
necessary and appropriate in the public interest and for the protection of in- 
vestors that proceedings be instituted to determine: 

A. Whether the matters asserted in sectioin I hereof are true. 

B. Whether the registrant has failed to comply with the provisions of see- 
tion 13 of the Securities Exchange Act of 1934 and the rules and regulations 
promulgated thereunder. 

C. Whether pursuant to section 19(a) (2) of the Securities Exchange Act of 
1934 it is necessary or appropriate for the protection of investors to suspend 
for a period not exceeding 12 months or to withdraw the registration of the 
-“apital stock of the registrant on the Boston Stock Exchange. 

Notice is given that an order suspending for a period not exceeding 12 months 
or withdrawing the registration of the capital stock, $10 par value, of East 
Boston Co. on the Boston Stock Exchange upon such conditions as the Com- 
mission may deem necessary or appropriate may be entered by the Commission 
at any time on or after April 24, 1953, unless prior thereto a hearing in this 
matter shall be ordered by the Commission. 

Any interested person may, not later than April 22, 1953, at 5:30 p.m., e.s.t., 
submit to the Commission in writing his views or any addtional facts bearing 
upon this proceeding or the desirability of a hearing thereon. Any such com- 
munication should be oes Secretary, Securities and Exchange Com- 
mission, 425 Second Street, NW., Washington 25, D.C., and should state briefly 
the nature of the interest of ee persons submitting such information or re 
questing a hearing, the reasons for such request and the issues of fact or law 
raised by the proceeding which he desires to controvert. 

By the Commission. 

OrvAL L. DuBors, Secretary. 

Certified to be a true copy of the original. 

OrvAL L. DuBors, 
Secretary, Securities and Exchange Commission. 


Mr. Lisuman. Now I hand you another photostatic copy of a docu- 
ment obtained from the files of the Commission, which is marked 

“not used,” and ask you if this is the memorandum which preceded 
the paper you have just identified. 
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Mr. Pottack. I think I recall the question. I believe that this is 
the memorandum which I stated earlier was prepared approximately 
December 1952 in anticipation of recommending to the Commission a 
delisting of the East Boston Co. from the Boston Stock Exchange. 

Mr. Lisuman. I would like to have this document thus identified 
incorporated in the record at this point. 

Mr. WitutAMs. Let it be received for the record. 

(The document referred to follows :) 


Memorandum to: The Commission 

From: Byron D. Woodside, Director, Division of Corporation Finance 

Company : East Boston Co., File No. 1-1685 

Recommendation: That proceedings be instituted under section 19(a) (2) of the 
Securities Exchange Act of 1934 to determine whether the registration of 
East Boston Co. capital stock $10 par value should be suspended or with- 
drawn 

THE ISSUER 


East Boston Co., a corporation organized under the laws of the Commonwealth 
of Massachusetts, is the issuer of 150,000 shares of capital stock, $10 par vaiue, 
listed and registered on the Boston Stock Exchange. 

The issuer was organized in March 1833 to hold and develop, buy and sell 
land in East Boston and areas adjacent thereto. In 1928, East Boston Co. 
deeded to East Boston Development Co., now Boston Port Development Co., all 
its land holdings in East Boston and Revere, Mass., and received 51 percent of 
the common stock and all the preferred stock issued by the development company 
(File No, 1-1685-1, item 11). 

On May 31, 1935, the company filed with the Boston Stock Exchange, a national 
securities exchange, and on June 1, 1935, filed with the Commission, an applica- 
tion on form 10 pursuant to section 12 (b) and (e) of the Securities Exchange 
Act of 1934 and under the general rules and regulations promulgated there- 
under for listing and registration on such exchange of 150,000 shares of capital 
stock. Such registration became effective on July 1, 1935, and has remained in 
effect to the present time. 

DEFICIENCY 


1. The registrant has failed to file annual reports on form 10—K for the fiscal 
years ended March 31, 1948, 1949, 1950, 1951, and 1952, which were required to 
be filed by July 29, 1948, 1949, 1950, 1951, and 1952, respectively, under section 
18 of the Securities Exchange Act of 1934 and rule X-13A—1 promulgated there- 
under. The time for filing of the said reports was not extended by this Com- 
mission. 

2. The registrant has also failed to file quarterly reports on form 8—-K or form 
9-K for the fiscal quarters ending September 30, 1948, to and including September 
30, 1952, required to be filed under section 13 of the Securities Exchange Act 
of 1934 and rule X-13A promulgated by the Commission pursuant to said sec- 
tion 183 of the Securities Exchange Act of 1934. The time for filing of such 
reports was not extended by the Commission. 

3. The registrant filed its form 10-K annual reports for the fiscal years below 
indicated as follows: 





Required to 
be filed by 


Annual report for fiscal year ended Mar. 31 Date filed 








| July 29 
De aihicint cial : ci ae a ane 1937 | Sept. 29, 1937 
etacns : 3 1938 Sept. 30, 1938 
1940._ - ciclge ii ioane tae aE 1940 | Aug. 27, 1940 
1941. mie 1941 Aug. 18, 1941 
1942... ‘ se Ui iacu deeb canSccwe 1942 Sept. 11, 1942 
1943..... a z as rc at i Teo 1943 Feb. 17, 1944 
1944. ._ + EP : ner TT es eee eri 1944 | Nov. 16, 1944 
1946 ¢ a 1946 | June 2, 1947 





The time for filing such reports was not extended by the Commission. 
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MARKET ACTIVITY 


The trading in the capital stock on the Boston Stock Exchange from 1943 
through November 30, 1952, was as follows: 


Year Number of Price range 
shares traded 








a i al ale cere rem ‘sheets 5,000 | .75 to 14. 
Bi ctneinieatal nbn pncidbatdseknsans nna éimcnls buen dea eede 2,100 | .90 to 158. 
SN al i anikin acacia paee Gulabngin bitin eeeilaiies seats iii 14, 500 | 1.00 to 2.00. 
a ie a el hii 475 | .70 to 1%. 


dimmamgundickhtnaagueuinphuis cnneamenens 11,850 | .40 to 1.00. 
RS inc ancere stbcmcins Sud eEe rede heme nbenbe—nmnne ata cniom tee 1,455 | .30 to .75. 


1949 _ _ ivipctthn dvadeWentnbil 610 | .20 to .45. 
1960. ....- . Untictebinkth pwtsivbbbabuncRsncsdudoaks 1,100 | .25 to .38. 
a a a ee 2,925 | .35 to 1.00. 
eet i ee a ee er 3, O89 | .65 to 13g (close .65). 


1 Estimated. 
RECOMMENDATION 


It is recommended that proceedings be instituted under section 19(a) (2) of 
the Securities Exchange Act of 1934 to determine whether the registration of 
East Boston Co. capital stock $10 par value on the Boston Stock Exchange 
should be suspended or withdrawn. 

Mr. Lisoman. Now, Mr. Witness, the papers just introduced into 
the record deal with a proposed delisting proceeding of what year? 

In what year were these papers 

Mr. Potiack. The end of 1952 and the early part of 195: 

Mr. LisuMan. You testified that earlier, in 1949, soneiiieretiieh had 
been given to delisting. Is that correct? 

Mr. Poutack. I amo informed. 

Mr. Lisuman. How far did that consideration go? 

Mr. Poutiack. I think Mr. Woodside has testified here earlier this 
morning that that somehow never went beyond his desk. 

Mr, Lisuman. Well, I show you another memorandum, a photo- 
static copy of a memorandum that came from the files of the Com- 
mission, addressed to the Commission from Bryon D. Woodside, re- 
specting the East Boston Co., and ask you if this is the memorandum 
dealing with that earlier proposed delisting. 

Mr. McCavtey. Mr. Woodside, I think we ought to have Mr. 
Woodside’s testimony if it purports to be his memorandum. 

Mr. Lisuman. That is fine. I prefer to have Mr. Woodside. 

Mr. Woopsine. This is a memorandum bearing no date and no sig- 
nature, or no initial, addressed to the Commission—at least, it is pre- 
pared for submission to the Commission from me, and it must have 
been in 1952 because the recitations in that memorandum go up 
through 1952, or up to 1952, and the memorandum is from me as 
director of the division. So it is bound to have been after 1952, or 
during 1952. 

Mr. Lisuman. Did you, Mr. Woodside, prepare any memorandum 
in 1949 respecting the proposed proceeding to delist the East Boston 
Co. ? 

Mr. Woopsipe. No, sir. As I testified this morning, in 1949 a draft 
of a proposed recommendation to the Commission was prepared by 
staff members handling that case, proposing a delisting proceeding 
under section 19(a) (2). As I testified this morning, it is my recol- 
lection that that recommendation never went beyond my desk. 
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Mr. Lisuman. And that was in 1949 4 

Mr. Woopsipr. Let me check my notes, if you please, sir. 

My notes show that on or about the 9th of November 1949 there 
was a draft of a memorandum addressed to me summarizing the situa- 
tion and recommending that the Commission authorize delisting 
proceedings under section 19(a)(2). The carbon that I saw of that 
memorandum carried no notations, but it did recite the facts about 
the shares outstanding, namely, 150,000; that 70 percent of the stock 
was apparently owned by two families; and recited also data con- 
cerning the volume of trading on the Boston Stock Exchange which 
I have already given you. 

Mr. Lisuman. Is it a fact 

Mr. Woopsipe. That did not represent staff action in the sense that 
any Division recommendation ever went forward. 

Mr. Lisuman. Is it a fact that although it had the question of de- 
listing the East Boston Co. under consideration from 1949, the Com- 
mission took no decisive action on that until 1954? 

Mr. Woopsipe. I believe that is what has been testified to, that the 
Commission received a recommendation from its General Counsel in, 
I think, March 1954, for the beginning of mandamus proceedings, or 
injunction proceedings. 

Mr. LisHMAN. So, in the interval between 1949 and 1954, when the 
Commission had thought the situation serious enough, at least, to 
have some members of the staff, whether or not their material was 
submitted to the Commission, undertake to formulate recommenda- 
tions for delisting; is that correct ? 

Mr. Woopsipe. I would not state it that way, Mr. Lishman. 

Mr. LisumMan. You state it your way, then. 

Mr. Woopsinr. The fact of the matter is that between the time that 
the company should have filed its report for the fiscal year 1947 in 
July of 1948, until February or March of 1954, no recommendation 
by the staff of my Division went to the Commission. 

Mr. Lisuman. Mr. Woodside, I have the original letter before me 
on the letterhead of the Securities and Exchange Commission regional 
office, a letter about the East Boston Co., dated apparently June 14, 
1949, from Philip B. Kendrick, regional administrator, to Mr. Robert 
H. Bagley. This apparently deals with the question of delisting of 
the East Boston Co. 

I notice in the lower right-hand corner the handwritten notation 
“delist, MJM, 6-15-49.” 

Do you know who the initials “MJ M” might be? 

Mr. Woopsipe. Yes, sir. A man by the name of Mackey on our 
staff. 

Mr. Lisuman. I would like to show you this letter and see if you 
recognize it. I may ask you some questions. 

Mr. Woopsinr. I recall having seen such a letter. 

Mr. Listuman. When you are finished reading it, I would like to 
have it back. 

Mr. Woopsinr. I might say for the record here that letter is ad- 
dressed to Robert H. Bagley, who was acting for me as an Assistant 
Director of the Division during a period that began in the latter part 
of April 1948 and terminated in the middle of July 1949, when I was 
with the Department of the Army. 
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Mr. Lisuman. Mr. Woodside, you have testified that the General 
Counsel made a certain recommendation to the Commission in 1954; 
is that correct ? 

Mr. Woopsipe. That is correct; at least, I think I did. 

Mr. Lisuman. When did the members of the staff bring this mat- 
ter to the attention of the General Counsel so that he could make his 
recommendation ¢ 

Mr. Woopsinr. It is our recollection that the matter was called to 
the attention of the General Counsel’s Office a matter of days prior to 
the time they went to the Commission. In other words, the General 
Counsel’s Office acted very promptly after the matter was brought to 
their attention. 

Mr. Lisuman. What I am trying to ascertain is: Is it correct— 
and correct me if I am wrong—that during the period 1949-54 the 
staff had not brought this m: tter of delisting to the attention of the 
General Counsel or to the Commission ? 

Mr. Woopsing. To my knowledge, they had not. 

Mr. Wiiut1aMs. Mr. Bennett. 

Mr. Bennett. Mr. Woodside, if you felt that a delisting proceeding 
was not in order—and I take it you did-—— 

Mr. Woopsipe. That was my ‘judgment. 

Mr. Bennetr (continuing). Why did you not then recommend that 
proceedings be taken to require the filing of the reports ? 

Mr. Woopsipe. To compel the filing of reports ? 

Mr. Bennett. Yes. 

Mr. Woopsine. I think the only way I can answer that, Mr. Ben- 
nett, is to try to place this case in the context of the overall problem 
of our Division. 

We have always been faced with what to do and judgments to make 
as to literally thousands of companies that file with us every year. 
Some of them file defective reports; some of them are delinquent. As 
I testified this morning, we follow a general policy of trying to secure 
compliance with the statute by correspondence, conference, and per- 
suasion; the figures that we have for the time indicate that we were 
laboring under a pretty heavy load. We were pretty short staffed. 
In all of these things, we had to make judgments as to what was the 
most important piece of the Commission’s business to handle with 
what we had. 

Frankly, this thing just struck me, and it did, and it does now, as 
a pretty insignificant piece of business from the point of view of the 
administration of the Securities and Exchange Act, and on the ques- 
tion of the best use of the talents and the skills that we have in the 
agency. 

It is just as simple as that, sir. 

Mr. Bennerr. I want to take issue with you on the insignificance 
of this, of the filing of this report. Apparently the information that 
would have been in the report, had it been filed, would have shown 
some illegal or improper action on the part of the majority stock- 
holders. 

According to the New York Times of June 19, he has offered to 
settle with the minority stockholders for some $400,000, 

My question is this: Do the minority stockholders in this firm—do 
you regard the sum of $400,000 as an insignificant thing ? 
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Mr. Woopsme. Of course not, Mr. Bennett, and I don’t want my 
testimony to be construed as suggesting that I think that the stock- 
holders of East Boston are not important or their investment is not 
important. 

That is not what I was trying to say. 

Mr. Bennerr. What did you mean when you said it was insignifi- 
cant ? 

Mr. Woopsipe. What I meant to say was this: If you have a tremen- 
dous volume of cases that have to be handled, and maybe you have the 

uestion of whether you begin proceedings or begin lawsuits in a 
ozen cases, and you can try ‘only two, something has to be put aside. 

You put those aside which seem to involve the least risk of damage 
to the public interest in terms of the overall administration of your 
statute. That is not to say that the security holder of that particu- 
lar company is insignificant or his situation is unimportant. 

If you have an enforcement problem that involves maybe pursuing 
12 people and you can really go after only 2, somebody has to get in 
line. 

Mr. Bennett. Isn’t that a decision that the Commission ought to be 

making instead of somebody at the staff level ? 

Mr. Woopsipr. F1 ‘ankly, from the point of view of my position here 
today, I wish I had taken it to the Commission, but I did not. 

Mr. O’Hara. Will the gentleman yield ? 

Mr. Bennett. I will yield 

Mr. O’Hara. Mr. Woodside, I don’t quarrel with you on your deci- 
sion not to take the proceedings which would have taken them off the 
list, which would have delisted them. I certainly think that was 
probably in the overall public benefit. It was wise not to take that 
action. 

Mr. Woopsipe. It is not a very good remedy. 

Mr. O’Hara. But I do say to you that what bothers me here is, 
When do you people on the staff get to a point where you want a policy 
decision ¢ 

Mr. Woonpsiwe. If I may say, I think this case illustrates it about 
as well as I can describe it. You have to view this thing as we viewed 
it at the time. The information we had, as I told you earlier, was that 
there was an extremely limited interest in trading, a very extremely 
narrow market. 

In 1953, the staff report indicated that the company was in the 
process of liquidation, that it was in the hands of the secretary of 
state of Massachusetts. 

Frankly, sir, as a matter of employing your staff and your proce- 
dures to the best of your ability, I don’t think I would ordinarily 
recommend that we go to court and compel a company that is in the 
process of dissolution to file its reports unless we thought there was 
something wrong. 

As soon as it became apparent to us that there was some question of 
there being something wrong, we began the course of action that leads 
us into court. 

Mr. O’Hara. How many of these types of cases, Mr. Woodside, did 
you have before you? I would like to know, if you can tell me approx- 
imately, about how many of these decisions did you make without 
going to the Commission and asking for a policy decision on them? 
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That is, whether or not it would take some form of proceedings. I 
don’t care what they were. 

Mr. Woopsiwe. I will be very happy to try to answer that for you, 
sir. As this committee well knows, the Division of Cor poration 
Finance handles three major types of activity for the Commission. 

That is registration statements under the Securities Act, reports of 
all kinds under the Exchange Act, and proxy statements. 

One thousand registration statements for new securities are filed 
with us in a year, say; there are 3,000 reports under the 1934 act—an- 
nual reports, and many hundreds of others. There are 2,000 prox 
statements. Those reports are examined by our staff. Obviously 
the Commission could not look at all of that paper and do anything 
with it. There is a limit as to what five men can do. There is a limit 
to what 170 men can do, which is what I have. 

The Commission relies on the Division to advise it whether, in the 
judgment of the staff, a stop order proceeding should be begun in a 
registration statement under the 1933 act. 

If the staff doesn’t think that a stop order proceeding should be 
initiated, the staff on its own responsibility goes ahead and proceeds 
in an informal fashion to get amendments. 

The same thing is true in the reporting under the 1934 act. The 
same thing is true in the proxy material. There are certain proxy 
cases that come to our attention that involve violations. We have to 
decide in those cases whether the violation is of sufficient materiality 
to justify going to the Commission and recommending that the Com- 
mission go to court, or whether it is something that can be fixed up 
and administratively so that we don’t have to become embroiled in 
legal proceedings. 

‘Those are decisions that the sta# has to make ever y day. There is 
nothing unusual about it. I can assure you that while our procedures 
may have been slow in this East Boston situation, the judgment was 
based upon the facts I have given you. While it perhaps would have 
been nice if we had moved a year sooner, the fact of the matter is we 
didn’t. It is mostly a matter of just not having enough people to do, 
everything you would like to do when you would like to do it. 

Mr. O’Hara. Inthis New York Times article of June 19, it mentions 
the fact that Judge Wyzanski up there, a Federal judge, said that 
further efforts to settle involved a claim of one of Boston’s largest 
office buildings, bought in another name in 1946 for $19,525,000 that 
should actually belong to the subsidiary. 

That is a lot of money, and the stockholders are involved. Here 
are 150,000 shares of stock that are subject to manipulations and 
trading. I am not sermonizing or being critical. But the thing that 
bothers me sitting here, Mr. Woodside, is it seems to me that at some 
time earlier than 1953 or 1954 there should have been a policy decision 
either by the staff or at least at the Commission level, as to what should 
be done with some of these companies. 

It does not do much good to have a law, Mr. Woodside, which is 
for the protection of the public, unless it is in some measure enforced. 

I realize it is easy for me to sit here and be critical, but in looking 
back, as I listen to the testimony, I am disturbed that such a long lapse 
of time, 1948 to 1953, occurred before actually some effort was initi- 
ated. 
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Mr. Woopsiwz. Mr. O’Hara, we have been suing these peop for 4 

ears. Asa result of that suit, the information which the stockholders 
should have was finally put before them. I think the statute served 
its purpose. If you wish to say to me that we should have moved 
quicker, I am not going to disagree with you. I would like to move 

uicker in a lot of cases. The fact of the matter is in this one we 

idn’t, and the reason we didn’t was that a judgment was made on 
the basis of the facts we had that this seemed like a very small piece 
of business. 

If I had known 4 years of litigation were going to ensue, I would 
have been a little more reluctant about it, perhaps. 

Mr. O’Hara, Thank you. 

Mr. Bennerr. Mr. Woodside, I certainly would not question your 
honesty or your integrity or your motives, but I do question your 
judgment in this matter for this reason: While you say now you 
have been 4 years in litigation, you have developed the facts upon 
which the minority stockholders may now receive payments for 
moneys that were unlawfully taken from them. 

So no harm has resulted. But suppose that in the meantime while 
the Commission is dilly-dallying about the filing of these reports, 
that Mr. Goldfine became insolvent, and then you discovered the 
evidence upon which the stockholders have this suit. 

They would have then a right without a remedy, would that not be 
true? 

I mean, it is fortunate that this turned out this way. 

Mr. Woopsine. Mr. Bennett, if you want me to agree with you 
that it would have been nicer if we could have moved sooner, I agree. 

Mr. Bennett. I think that is a very important thing. When you 
consider that the information you could have required Mr. Goldfine 
and his company to furnish on form 10 would have prevented these 
unlawful dealings on the part of him or his company is a number of 
years before it actually was revealed—is that not true? 

Mr. Woopsivg. I think that is undoubtedly so. 

Mr. Bennett. Many things can happen. Did you have any gerat 
number of these companies who had not filed reports for a matter of 
years, back in 1948 and 1949? 

Mr. Woopsipr. I think another aspect of this case that I ought to 
call to the attention of the committee is merely this: In the history 
of the Commission there have only been four delisting proceedings. 
I don’t know whether more or one or two actions were had to compel 
filing. Four to compel filing, excuse me. I am sorry. Two of those 
were consent. This was the second litigated case. It was an an- 
nounced Commission policy ; you can find it in our annual reports back 
during those years. It was an announced policy that the Commission’s 
powers under 10(a) (2), and section 8 of the Securities Act, be used 
eoring’ y, and certainly if that were policy actions to compel filings is 
the more extreme remedy. 

Mr. Bennett. How many cases within your recollection did the 
Commission have where a company filed reports over as long a period 
as 5 years? 

Mr. Woopsmpr. I have some figures here on delinquencies. 
In 1948—— 


Mr. Bennett. Let’s take the period of this matter. 
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Mr. Woopsing. Allright,sir. From 1943 on there were one or two a 
year, once in a while. In 1957 we brought nine, and the reason we 
brought nine is simply this: We had reviewed our 

Mr. Bennetrr. How many did you have in 1947 or 1948, in those 
years ¢ 

Mr. Woopsinrz. I will get it here in a minute. 

In 1948 there were an estimated 75 issuers that failed to file their 
reports on time. 

Mr. Hatz. How many issuers? 

Mr. Woopstpr. Seventy-five. There were 16 issuers as to which 
we sent second letters, followup. 

Mr. Bennett. Are these 10—K’s you are talking about? 

Mr. Woopsiwe. Yes, sir. There were 10 companies to which we 
sent a third letter. In that year, this is 1948, there were no proceed- 
ings brought for suspending, for delisting. 

Mr. Bennett. Maybe we could get at it better this way : How many 
cases were pending in 1947 for the failure to file 10—K’s that had been 
delinquent for a year? 

Mr. Woopstpr. Well, I have that somewhere here, too. A check 
was made in 1957 on delinquent issuers on three western exchanges, 
as to the filing on form 10-K—annual reports. The results of that 
check are as follows: There were 25 issuers that had been delinquent 
for 1 year. There were eight additional issuers that had been de- 
linquent for 2 years. There were three additional that had been 
delinquent for 3 years. One additional that had been delinquent for 4 
years; and one that had been delinquent for 5 years. 

Mr. Bennett. What period is this? 

Mr. Woopstpe. This is back in 1957. There was one that had been 
delinquent for 6, and one that had been delinquent for 7 years. 

As to some of those, trading had been suspended by the exchanges. 
Trading had been suspended by the exchanges in the stocks of the 
issuers delinquent for more than 3 years, and some of those suspen- 
sions dated back to 1949. 

As a result of that review, several things were done. In 1957 there 
were nine proceedings begun under 19(a) (2) against issuers that were 
delinquent. In addition, representatives of our Trading and Ex- 
change Division consulted with the officials of the Western Mining 
Exchanges in terms of the Commission’s powers under section 19(b) 
of the 1934 act for the purpose of trying to persuade the exchanges to 
adopt rules that would place the exchanges in a position of having 
a greater degree of control over the filing of reports by these com- 
panies and threatening to take action against them if they didn’t. 

That effort was successful, and those exchanges have modified theit 
rules, I understand, and they have gone to work with us on the de- 
linquent problem. At the moment, I don’t think that we have any 
serious delinquent problem in the place. 

Mr. Bennett. The fact is that there were only a few of these ag- 
gravated cases such as the Boston Co. They were not numerous, but 
there were only several that you had on hand ? 

Mr. Woopsiwe. That is right. 

Mr. Bennetr. That is all the more reason, it would seem to me, 
why they should have your attention, instead of the Chairman of 
the Commission coming here with a statement, which is a stock 
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statement of many chairmen of commissions, that when something 
falls behind or some of the work is not done, the blame is placed upon 
Congress for not appropriating sufficient funds. Do you honestly 
think that it is justifiable to say in this case that no action was taken 
on this delinquent filing provision because you did not have money 
enough to handle it ? 

Mr. Woopsinz. My answer to that, Mr. Bennett, is simply this: 
The cases you refer to under the 19 34 act represent just a small seg- 
ment of our overall problem. We at this moment do not have enough 
lawyers to conduct at the same time all the administrative proceed- 
ings that ought to be conducted by my Division. 

n other ‘words, there are cases right now in my shop that are 
stacked up because our lawyers who would normally handle them are 
fully occupied. 

That means that a case gets delayed once in a while. 

Mr. Bennerr. Do you mean you didn’t have staff enough back in 
1948, 1949, 1950, and 1951, at any time during that 4- or 5-year period, 
to take action on this _ ¢ 

Mr. Woopsipe. No, I did not say that. What I said was that the 
persons running the Division m: ide a judgment that there were other 
cases that should be handled that were more important from the point 
of view of the overall administration of the Commission. 

I think that is absolutely right. 

Mr. Bennerr. What kind of cases would those be? 

Mr. Woopsipr. Those cases would be investigations. They would 
be stop order cases, 8(e) investigations under the Securities Act. 

Back in those days we had several 22—I think I am right on the 
period—there were several cases that involved 2(e) proceedings. I 
am not sure whether I am right on that or not. 

Our annual reports show year by year the number of proceedings 
that were brought of various types, our litigation. I can produce 
those figures for you any time you wish. And our budget year after 
year has shown the accumulated bac klog of unexamined material. 

At one period in here we had 7,000 reports unexamined. We just 
couldn’t get to them. 

Mr. Bennett. Isn’t it a fact that when a company fails to file a 
report over a period of time that an ordinary person would have 
reason to believe that there was something substantially wrong in the 
financial arrangement of that company, and i is that not a serious cause 
for concern to you people? 

Mr. Woopsine. There is always a risk that something you don’t 
move on today may explode under you tomorrow. As you well know, 
Mr. Bennett, we have these proxy statements and other statements 
that have to be handled under a time deadline and that work comes 
first. 

Mr. Bennett. Meanwhile, a company that does not want to file its 
report can get by and not get excited, until some time the Commission 
comes along to take care of it. 

Mr. Woopsine. It sometimes happens. In the Atlas Tack case 
where we went to court to compel the filing of reports, that company 
had been delinquent for several years. 

We had been struggling to get them to amend and to file and they 
wouldn’t do so. We finally went to court and got an order. That is 
the only one of its kind, other than East Boston. 
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Mr. Bennett. I asked a question this morning and did not get the 
answer to it as to whether at any time since the reports were filed 
on the East Boston Co. as to whether the people in the SEC had 
come to the conclusion that there were false and misleading state. 
ments filed by the East Boston Co. 

Mr. Woopsipr. The men that have been handling East Boston since 
the litigation began are here in the room. I think they should testi 
for the Commission rather than I. I have not followed it since it 
went to court. 

Mr. Potxiack. May I answer the question, please? 

Mr. O’Hara. Mr. Woodside? 

I want to say, Mr. Woodside, that I have the highest personal re- 
gard for you and my questions were not intended in any way to be 
a reflection upon your integrity or character in any way. I was 
merely speaking about a condition that I diss agreed with as to what 
had been done. But I don’t want that to be personal to you or any 
reflection upon you personally. 

Mr. Woopsiwe. Thank you, sir. I assure you I did not take it any 
other way. 

Mr. O’Hara. Thank you. 

Mr. Potxack. Congressman Bennett, would you repeat your ques- 
tion? ITamsorry. I could not hear it sitting back there. 

Mr. Bennetr. Ultimately, Mr. Goldfine’s East Boston Co. got 
around to filing some reports, financial reports. Has the Commission 
concluded that any of those reports contained false or fraudulent 
information within the meaning of the 1934 act? 

Mr. Potiack. W e concluded, : as our papers alleged in the court, that 
certain of those reports, and Iam speaking particul: irly of the account- 
ing part of the 10-K, contained, in the statutory language, false and 
misleading i items. But I am afraid that that has been misconstrued 
here to mean false or misleading statements in the perjurous sense, in 
the deliberate sense. 

What actually happened was this: The first report which the ac- 
countant prepared on its face stated: In view of the time which the 
court has given me to prepare this report, I have taken off the com- 
pany’s accounts as they appear on its alte 

I am not the expert on this, and Mr. Barr can check me on some 
of these items, but I recall that Mr. Goldfine had a number of notes 
which represented loans which had been made by the East Boston 
Co. to him in 1949 or in earlier periods. 

Apparently his bookkeeper in picking those notes up on the books 
had accrued interest on every one of the loans. It so happened that 
some of those loans were purportedly without interest. The result 
was when an audit was made by the independent accountant, Mr. 
Brown, or the company accountant, Mr. Brown, he discovered this 
error. The error, however, resulted in the company’s original report 
of December 16, in the statutory language, being false and inaccurate 
in that its net loss was understated. 

The report of March 23, I may say, was in much greater detail than 
the Commission’s own form required. The accountant, once he made 
the audit, went into considerable detail, much beyond what the form 
required, and disclosed many items which we originally were sus- 
picious of in the unaudited report which had been filed on December 
16. 
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Mr. Bennett. The profit and loss statements of the Boston Port 
Development included in part of these reports were false and mis- 
leading in that they understated the corporations’ net loss for each 
of the calendar years covered by the reports ? 

Mr. Potiack. You have to know what report you are talking about. 
As I said before, the first report, and I must emphasize now that this 
is a report which the accountant makes, not which Mr. Goldfine made, 
or which in effect East Boston makes; it is the accountant’s report. 
His first report was merely what he took off of East Boston’s books. 
When we went in later in court, and I trust you wouldn’t think me 
immodest in saying so, as any good lawyer we tried to pick up every 
possible defect that we could with respect to those reports, because had 
we not done so, I am sure we would be doubly criticized today for not 
having performed our duty in the fashion that we should. 

So when we eventually received the March 23 reports, the account- 
ant himself in effect said : 

The earlier report which I furnished to you was inerror. The net 
loss of the company was understated. It was understated because 
there was an error on the books of the corporation. They had accrued 
interest on notes when no interest was due. 

Now, I have referred to one item. I frankly don’t remember except 
that I recall the notes were voluminous in that 1953 report, and it was 
to those items that Mr. Barr’s affidavit which accompanies our petition 
later in the district court refers. 

Mr. Bennett. After you got in Federal court and secured your 
compliance and order which was not complied with for a period of 
months, you then filed an application or petition to cite the company 
for criminal contempt. 

Mr. Potzack. I didn’t hear you. 

Mr. Bennett. For criminal contempt. 

Mr. Potiack. Without that speaker, I have difficulty hearing you. 
Is there a possibility of turning that up. I can’t get your question, 
but if I may, let me give you the chronology and that may answer it. 

Mr. Bennett. I will repeat the question. 

Mr. Pollack, you went into Federal court and got a compliance 
order. 

Mr. Potitack. We got an injunction which required them to file 
certain reports. 

Mr. Bennett. You don’t call that compliance ? 

Mr. Potiack. No, sir. It is different from a compliance order. It 
isan injunction which the court has the power to issue. 

Mr. Bennett. It was an order which required them to file the 
reports ? 

Mr. Potuack. Correct. 

Mr. Bennett. And they didn’t comply. It was a matter of months 
after that order was issued and they still had not complied? 

Mr. Potiack. Well, let me tell you what happened, because I think 
there is a misconstruction on what occurred. 

Mr. Bennett. All right. 

Mr. Potiack. The order of the court required these reports to be 
filed not later than November 1, 1955, on October 31, 1955, either we 
received or we were informed that counsel for East Boston Co. had 
filed a motion for a modification of the final judgment, to give the 
East Boston Co. until February 1, 1956, to file those reports. 


32090-—59—pt. 10 ——10 
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On November 1, we prepared in the General Counsel’s Office a memo 
to the Commission recommending two things: (1) that we oppose the 
continuance, and (2) that we counter defendant’s motion with a mo- 
tion to cite the company, its officers and directors, and its principal 
stockholder, in civil contempt. That motion in order to be expedited 
was mailed to our Boston regional office on the second. The Com- 
mission didn’t clear it until the third. But on the third they had the 
papers in Boston which they filed in the court. The judge who had 
been handling the matter then disqualified himself, because for the 
first time our papers named Mr. Goldfine, and he had had some prior 
association, as I recall, with Mr. Goldfine before he had gone on the 
bench, or something of that sort. 

It is in some memorandum that must be in the file. The judge then 
transferred it to another judge under the district court practice in 
that area, and we finally came on for hearing on November 17, 1955. 

On that date, after hearing, Judge Wyzanski denied defendant’s 
motion for an extension; granted the Commission’s motion to cite 
the company in civil contempt, and imposed a conditional fine of 
$20,000 unless they filed their reports within 30 days of the date of 
his order, November 18. 

He denied our petition with respect to the individuals insofar as 
we sought to cite them for civil contempt. On December 16, 1955, 
within the period allowed by the court, the company filed the so-called 
unaudited report to which I referred previously, and filed with the 
court a paper saying that they had complied with the court’s order. 

Those reports were examined both in the Corporation Finance Divi- 
sion and subsequently in the General Counsel’s Office of the Commis- 
sion, and we determined that we would not accept them on the ground 
primarily that they did not represent audited aa of a company. 

On January 10, we notified the Commission by memorandum of 
what we intended to do. 

On February 7, we filed a motion to collect the $20,000 fine, and for 
such other and further relief as the court might grant us. The de- 
fendants obtained over the Commiission’s objection an extension for the 
hearing of that motion from either February 27 or 28 to March 26. 
In the 1 interim, on March 23, 1956, they filed with the Commission a 
so-called adjusted report, which, i in subst: ance, attempted to meet the 
deficiencies which we had outlined in our moving papers to collect the 
fine; i.e., in order to convince the court the defendants’ paper which 
said that they had complied with the order was not so, we had to show 
the court everything that was wrong with the so-called December 16 
report which the company had filed. 

On March 26 we e attempted to stipulate with counsel for the defense 
that we were entitled to the $20,000 fine because of the admitted errors 
which were now reflected in the accountant’s report of March 23 

He declined to accede to our demand. We attempted to stipulate 
with respect to those deficiencies which we still said had been uncor- 
rected. For example, as I recall, the form was not submitted with a 
so-called form A cover; i.e., no company official had signed the a 
as a company report. There were other minor items which I don’t 
recall at the moment. 

But in any event, at that hearing, after argument, and the tran- 
script is here—and if you have any question I can read it to you— 





nemo 
e the 
/mo- 
cipal 
dited 
Som- 
d the 
. had 
r the 
prior 
n the 


then 
ce in 
55. 

ant’s 
. cite 
ie of 
te of 


ar as 
1955, 
alled 
1 the 


Divi- 
mis- 
ound 
any. 
m of 


1 for 
s de- 
r the 
h 26. 
ion a 
t the 
t the 
hich 
show 
or 16 


fense 
rrors 


ulate 
1cor- 
ith a 
port 
lon’t 


ran- 
O== 


REGULATORY COMMISSIONS AND AGENCIES 3853 


Judge Wyzanski, on his own motion, after counsel had argued, said 
“J have made an error, gentlemen. I imposed a $20,000 fine as a 
criminal contempt fine. 1 should not have done so.” 

It was his understanding at that time that in a civil contempt pro- 
ceeding he was limited to the awarding of damages; i.e., whad we 
could show as expenses which we had been subjected to as a result of 
the company’s failure to comply. 

Mr. Bennett. Mr. Pollack, I have read all of that in the statement 
submitted by the chairman. 

Mr. Potxack. I am trying to get to the point of your question, if I 
may, in a Second. We appealed from that order and we were called 
back into court the next morning and Judge Wyzanski informed us 
that our understanding of what he had done was incorrect, that he 
would permit us to come back in under a civil contempt petition to 
show our damages, and he would grant us leave, which he had the 
day before given us to only 9:30 of the morning of the 27th, he would 
give us further leave now to file a criminal contempt petition, and if 
we did so he would then take testimony, and if he found a criminal 
contempt violation he would then in his discretion impose whatever 
fine he deemed appropriate. 

I remember this fairly well, because I remember we worked on a 
Saturday in order to get that criminal contempt petition into the 
court as quickly as possible so as not to delay the proceedings further. 
We worked on March 31, 1956, on the papers, which were filed April 
2, in Boston. 

On that day they filed with the exchange another report, attempt- 
ing to correct some of the additional deficiencies which we had claimed 
on March 26. In accordance with the court’s suggestion, we consulted 
with counsel in Boston on the morning of April 5. As a result of 
that conference, we were able to agree on certain things. We were 
unable to agree on other things. We were able to agree on this much: 
That we would pay, without contest, the full amount that we estimated 
we could possibly establish in the court as damages in civil contempt, 
which was $3,000. 

Secondly, they agreed to immediately file so-called form 8-S, with 
respect to the reports that had been filed. They further agreed that 
within 90 days progressively they would file corrected reports to 
correct the earlier deficiencies which were still extant. 

Fourth, that we would withdraw, without prejudice, the criminal 
contempt petition which I had mentioned. 

Fifth, we would present for the court the point on which we were 
unable to agree. 

We insisted that we were entitled to a conditional fine at that time to 
be imposed in the event that they did not comply with this stipula- 
tion if the court should approve the stipulation. At the hearing be- 
fore the court, the court approved all portions of the stipulation ex- 
cept the court said that he felt that while we were entitled to assurance 
of compliance by the defendants, that he felt the best assurance was 
the action which he would take if they defaulted. 

My answer to your question in short is that we withdrew the crim- 
inal contempt petition without prejudice in the event that they were 
contumacious again and did not comply with Judge Wyzanski’s order 
we would have renewed it in the discretion of the Commission. 
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Mr. Bennett. What do you have to show to prove criminal con- 
tempt ? 

Mr. Potiack. You have to show a deliberate bad faith contumacious 
action on the part of the defendant in not complying with the decree, 
and I don’t purport to stay here and defend East Boston’s actions, 
but as a lawyer I had to consider what we could have shown with re. 
spect to their actions. 

I must say here that the position of the defendant was that the 
accountant had been working day and night in an attempt to cor- 
rect the reports. 

Mr. Bennett. I know what the position of the accountant was and 
I am sure I know what the position of the company was. But here 
was a case where the company and its officials had failed over a period | 
of some—what, 8 years? 

Mr. Potiack. Yes, sir. 

Mr. Bennetv. To file reports. You had asked them over the years, 
through your staff level, to file reports, from time to time? 

Mr. Poutiack. Yes, sir. 

Mr. Bennerr. They refused to do so? 

Mr. Potiack. Yes, sir. 

Mr. Bennetr. Would you say that was a willful refusal? 

Mr. Potiack. Congressman Bennett, I thought—well, I have to 
answer your question, sir, please, if you ask it that way. 

Mr. Bennett. Don’t give a long speech. 

Mr. Potxiack. I wouldn’t give you a speech. I will give you a 
short answer. We thought we had enough to show civil contempt 
on the individuals, but the court found differently against us. I 
think the short answer to you is—— 

Mr. Bennett. The court didn’t deny your request for criminal 
contempt. You withdrew it? 

Mr. Portack. Of course, we withdrew it as part of a settlement of 
an action. 

Mr. Bennerr. What I am trying to indicate here or find out is 
whether there was any basis for criminal contempt. 

You say it had to be willful, it had to be contumacious. 

Mr. Potiack. Let me give you the considerations under which we 
withdrew it, sir, because that was not the sole consideration under 
which we withdrew it. 

Our purpose throughout the proceeding— 

Mr. Bennetr. Let me ask you this question 

Mr. Potiack. I would like to answer that question so it does not 
go unanswered on the record, if I may. It will take just a minute. 
Our purpose throughout the proceeding was not to get engaged in 
a collection of fines, but if we were going to protect the stockholders 
who were engaged in a private stockholder suit, it was to get the 
reports out in the open. 

The more we were detracted from that purpose, the more we would 
have further delayed. 

Mr. Bennett. They had the reports. 

Mr. Poxtxuack. They didn’t have the corrected reports, sir. 

Mr. Bennett. They had some of them. 

; a Poriack. Yes; but I was trying to make it a little bit better 
or them. 
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Mr. Bennett. Well, whether they had this report, after they had 
the reports that doesn’t prevent the Government or the Commission 
from suing for criminal contempt; does it ? 

Mr. Potiack. I wouldn’t answer your question that way. It didn’t 
prevent us from pursuing it. After we got the reports, we did con- 
tinue with an investigation which is still open. 

Mr. Bennerr. But the criminal contempt proceeding was dropped ? 

Mr. Pottack. I don’t think that that is the meticulous way of stat- 
ing it. Because the contempt, whether you call it civil or criminal, it 
make no difference to us whether they paid us $3,000—they didn’t 
pay that to us, they paid it to the United States—it didn’t make any 
difference to us whether you called it civil or criminal contempt. 

It didn’t make any difference to us if we collected a lot of money 
because out of every dollar we collected, unless these people could 
collect it back from Mr. Goldfine, 15 cents of that would come out of 
their pocket. He owns 85 percent of this company. We don’t benefit 
just by collecting fines. We do more good, it seems to me, by forcing 
the companies to file reports and making them toe the line. That was 
my considered judgment. 

Mr. Meeker. That was my judgment as well, Mr. Bennett. I am 
the General Counsel of the Commission, and that is my judgment as 
well. 

Mr. Bennett. As the chairman said in his statement this morning: 

The record clearly shows that the Commission was not seeking to convict 
Bast Boston or its officers or controlling officers for criminal violation of the 
Securities Act. 

The penalty or fine which we sought to impose was to coerce the company to 
comply with the order and file proper reports. No further penalty was neces- 
sary, as it turned out, because the company eventually did comply. 

What the chairman is saying, and in my opinion what you are con- 
curring in, is that no matter how wrongful or how willful the viola- 
tion of the Securities Act may be, in the past, as long as you could get 
the company or its officers to be good boys in the future you forget 
all about the past. 

Mr. Potiack. That is not so, sir. 

Mr. Bennett. That is exactly what you are saying. 

Mr. Potuack. I did not say that. 

Mr. Bennett. The statement says that. 

Mr. Potxack. The statement does not say that either, sir, if I may 
disagree with you. What we are saying is essentially this: You don’t 

© out and try to put everybody in jail for every violation that may 
ave occurred. In this very case, if I may continue, when we com- 
menced our investigation we had certain purposes in mind, which I 
am not sure it is in the public interest to discuss in an open session. 
But had we found certain things in our investigation I would have 
been the first one to recommend to the Commission criminal action not 
against East Boston Co., which could not be put in jail, but with 
respect to the individuals who were responsible for this. 

Mr. Bennett. You did not start any investigation. The facts show 
here that no investigation was started in this case until 1956. From 
1948 to 1956 is 8 years. I don’t know what you were interested in, or 
whether you were down there, or what your function was. But do 
you mean to tell me that whoever had the duty of looking into the 
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requirement of filing reports over that 8-year period was very sin- 
cerely interested in what happened to the stockholders, to the publie 
interests in this matter ? 

Mr. Potxack. I think he was, sir, and I will tell you why. I think 
we are beginning to lose our perspective here in viewing this case in 
the light of the functions that the Commission has to perform. 

Actually, had the person in charge of that case carried out his as- 
signed duties, East Boston would have been delisted from the Boston 
stock exchange in 1948 or 1949 at the latest. 

The company then would not have been under our supervision. 

Mr. Bennett. We have been over all of that. 

Mr. Potxack. That is the answer to your question, if I can give it to 

ou. 
’ Mr. Bennetr. You are not giving an answer to my question, but | 
giving a speech about something else. What I am saying is this, | 
and I will ask you if you wouldn’t agree with me: 

As this case turned out, Mr. Goldfine and his companies were penal- 
ized to the extent of $3,000 to cover your costs. That is the complete 
and total penalty that they received for a willful failure to file reports 
over an 8-year period. Is that not true? 

Mr. Pottack. That penalty was not imposed for the willful failure 
over the 8 years. 

Mr. Bennerr. Was any other penalty imposed on them for this 
willful failure to file a report over the 8 year period other than the 
$3,000 ? 

Mr. Potiack. No, sir. 

Mr. Bennett. All right. 

Mr. Wuu1aMs. Will the gentleman yield to me at that point? 

Was any other penalty sought by any action of the Commission in 
that respect ? 

Mr. Potuack. No. The Commission considered, and this is what 
I was trying to tell Congressman Bennett, before I came into this case, 
to indicate that it was not only my judgment but the judgment of 
other people in the Commission, when this was presented to the Com- 
mission in March of 1954, the Commission was told that there were 
four different alternative remedies which it could pursue. 

I will mention only three of them at this point. One was the de- 
listing about which we have talked very much. 

Second was the court’s action which was instituted. 

The third was criminal action. 

The Commission at that point decided against criminal action on 
the basis of the facts. 

Now, after the reports are filed, Congressman Bennett, I am sure 
you will agree with me that to go now, and I am restricting myself 
with respect solely to nonfiling, to go in and say to a U.S. attorney, 
“These people filed their reports. They were delinquent for 8 years. 
Will you please bring a criminal prosecution against East Boston 
Co.?” 

Remember, at this time we had failed to hold the individuals in 
civil contempt. I am sure you would agree with me we didn’t have 
a very appealing jury case. Those are the types of judgments that 
you have to make. 

Mr. Wuu1aMs. Will the gentleman yield further? 
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Mr. Benner. Yes. 

Mr. Witu1AMs. Getting back to the list of cases mentioned by Mr. 
Woodside, for a moment, how many other cases before the Securities 
and Exchange Commission have gone for 6 to 7 to 8 years without 
this form 10-K having been filed and without one of the three actions 
that you mentioned having been taken by the Commission in that 
time / 

Mr. Potiack. I don’t know the answer to that, sir. 

Mr. Gapssy. Mr. Woodside can answer it. 

Mr. Woopsipg. Speaking only of the recent history of the Commis- 
sion, sir, I think the tabulation I gave you, to Mr. Bennett, a few 
minutes ago, represented the situation last year. I believe I am cor- 
rect that there is no company now required to report under the 1934 
act that is delinquent for more than perhaps a few months. 

I don’t think anybody is delinquent a year. Except in the cate- 
gory of foreign issuers. There has been a traditional pattern of de- 
linquency on the part of the foreign governmental issuers as to which 
we really feel we can do nothing about. 

The other aspect of the answer which I would like to give you is 
that I checked back on the four cases in which we brought action to 
compel filing, and I would say that the time between the delinquency 
and the beginning of the action looking toward court proceedings in 
East Boston was perhaps just a little bit above par for the course. 

Mr. Wiutuiams. How many years was that after the first delin- 
quency before some action was taken ? 

Mr. Woopsipr. I think in the Atlas 7’ack case, which was the other 
contested case 

Mr. WixtraMs. I mean in this case. They were delinquent for how 
long ? 

Eight years? 

Mr. Woopsipr. No, sir. I am sorry. This 8-year figure has been 
mentioned so many times. We have been suing them for 4 years. 
They were delinquent for the years 1948, 1949, 1950, 1951, and 1952. 

Mr. Wiuu1aMs. For 5 years, then, before any action was taken? 

Mr. Woopsipr. Five years before we began to go to court. 

Mr. Witu1aMs. Now getting back to the other question, how many 
other cases have not filed for 5 years, where no form 10—K has been 
filed, without any action being taken ? 

Mr. Woopsipe. Well, we had the cases on the western exchanges 
that I gave you a while ago. I will repeat those, if you want. 

Mr. WittraMs. I mean using the specific figure of 5 years, what 
other cases have you had before the Commission where no action was 
taken ? 

Mr. Woopsipr. On a review of these cases last year, there was one 
that had been delinquent for 6 years and one that had been delinquent 
for 7 years, but both of those were cases in which trading had been 
suspended. 

Mr. Witu1aMs. Yes, but the trading was suspended after how long? 

Mr. Woopsiwe. Well, the suspension of some of them went back to 

1949. 
_Mr. Witirams. They were only delinquent for a short period of 
time before the Commission at least took some action in the case, 
either to delist them or to compel compliance, or to get them into 
court ? 
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Mr. Woopsipe. No, sir. The suspension of trading was by the ex- 
change, which has a responsibility in these things, too, you know. 

Mr. Wru1aMs. That is right. 

Mr. Woopsipe. But in the four cases we went to court on, which, 
I think, are, you might say, comparable situations, in one case it was 
a consent. No 10—K’s had been filed for 4 years. In the Atlas Tack 
case, which was contested, there were no 10—K’s for 2 years, and 
10-K’s for 2 more years were defective. So you had a 4-year period 
in that one. 

In the fourth case, which was a consent case, there was a failure 
on the part of the company to file for 3 or 4 years. 

But in these other cases, I might say, it looked like there was 
some 

Mr. Witu1ams. Well, that is all right. 

Mr. Bennett. I think I have several questions for Mr. Meeker. 

Mr. Merxer. Yes, Mr. Congressman. 

Mr. Wuu1aMs. After this case hung around the Commission until 
1953 or 1954 you started the proceedings or your predecessor started 
proceedings ? 

Mr. Mrexer. My predecessor recommended proceedings in a memo- 
randum to the Commission on approximately March 24, 1954, and 
that action was authorized by the Commission on April 1, 1954, 

Mr. Wiuiams. That is when you got into the case? 

Mr. Merxer. No, I knew about the case. I was on the staff in the 

office, but I did not get into the case actively until I succeeded my 
predec essor in January, January 30, 1956. 

Mr. Witt1aMs. The case did not move very fast in the Commission, 
but after it got to court, did it move very fast there? What was the 
reason that it did not move after it got into Federal court ? 

Mr. Meeker. The Commission moved rather rapidly after it got 
into court, by a motion for summary judgment, because we did not 
believe there were any issues of fact, but there were certain difficulties 
in getting the case assigned to nearing. 

I wasn’t on the case at that time. Mr. Pollack is familiar with those 
elements. I am just going to ask him if he will advise you as to that. 

Mr. Wuu1aMs. What were those difficulties of getting action on 
the case in court ? 

Mr. Potiack. When the motion was first noticed for hearing, and 
this is also before my time of coming into the case but I am familiar 
with it as a result of subsequent events, we inquired as to whether we 
would be heard during the summer, and were advised that there was 
only one judge sitting and that only emergency matters would be 
heard. 

Mr. Wuutams. What was the name of the judge before whom the 
matter was pending ? 

Mr. Potiock. Originally ¢ 

Mr. WituraMs. Yes. 

Mr. Potiack. Judge McCarthy. 

Mr. Wu1ams. How long did he have jurisdiction of the case ? 

Mr. Pouiack. Pardon me? 

Mr. Wiuu1aMs. How long did Judge McCarthy have jurisdiction! 

Mr. Potziack. Until he disqualified himself about November 4 or 
7, 1955, after our first motion for civil contempt was filed against the 
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company and the individuals. At that time, Mr. Goldfine’s name first 
appeared and he disqualified himself. 

Mr. Wiix1aMs. Did he say he did not know Mr. Goldfine? Did 
Judge McCarthy say he did not know Mr. Goldfine was involved in the 

roceedings ¢ 

Mr. Potzack. When he disqualified himself ? 

Mr. Witu1AMs. Yes. 

Mr. Potxiack. There should be a memorandum in the file. I will 
give you my best recollection of it now. I recall making a memo- 
randum. The judge telephoned me prior to his disqualifying himself, 
and to the best of my memory stated that it now appeared that Mr. 
Goldfine was involved in the action; that he had represented Mr. Gold- 
fine many years ago before he had assumed governmental service. 

I am not sure whether he said whether he was a friend of Mr. 
Goldfine at this time or not. But the memorandum, which is in the 
file, should make that point clear. In any event, he said that since 
Goldfine was now in the matter, he felt he had to disqualify himself. I 
said that I understood, and I would just appreciate it if he would 
expedite his disqualifications so the matter would be heard. 

r. Wi1ams. Would you refresh your recollection to answer this 
question, as to whether in your original complaint filed in 1953 the 
name of Mr. Goldfine was not mentioned ? 

Mr. Potiack. I know that to be a fact. East Boston Co. was the 
sole defendant named in the original complaint, since the issuer is 
the one who is normally required to file the reports. 

So the original complaint prepared by the General Counsel and 
the staff member who was working on it at that time merely named 
East Boston Co. 

Mr. Wu.1ams. There was a minority stockholder suit filed in the 
State court, wasn’t there? 

That was pending at the same time your suit was pending? 

Mr. Potiack. During some of the period it was. 

Mr. Wituiams. Is Judge McCarthy from Boston? 

Mr. Pottack. Judge McCarthy was in Boston. The stockholders’ 
suit was pending in the State of Maine. 

Mr. Witu1ams. Is Judge McCarthy a resident of Boston? 

Mr. Potuack. I would: assume he is, sir, but I don’t know. 

Mr. Gapssy. Yes. 

Mr. Lisuman. I have before me a pleading entitled “Substitute 
Petition for Writ of Mandamus,” and it apparently refers to a suit 
in the Commonwealth of Massachusetts, Suffolk County, Superior 
Court, No. 468890, George B. Heddendorf, Fayette, County of Ken- 
nebec, State of Maine, v. Alfred Jealous, William Scudder, Mildred 
Paperman, Harold Hamm, Bernard Goldfine, Boston Development Co. 
and East Boston Co., and I ask you if by looking at this photographic 
copy of this pleading, whether it will refresh your recollection as to 
whether there wasn’t a suit in the Superior Court of Massachusetts. 

Mr. Pottack. Mr. Lishman, you are correct. The suit was filed by a 
Maine stockholder in the Commonwealth of Massachusetts in a State 
court. It was filed in the Superior Court of Suffolk County, State of 
Massachusetts, being 468990. I am trying to get the date it was filed, 
if itison here. We received it June 1, 1953. 

This is the suit to which I referred. It was just a Maine stock- 
holder suing in Massachusetts. 
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Mr. Bennett. There was a case pending in a State court? 

Mr. Potuack. In a State court. 

Mr. Bennett. Did Judge McCarthy tell you that he didn’t know 
that Mr. Goldfine was the principal stockholder and owner of East 
Boston ? 

Mr. Potxack. I would prefer it—I dictated a memo which I un. 
fortunately don’t have a copy of, but it is in one of the files which I 
turned over to the committee. I would like to look at that, because 
that would refresh my recollection as to exactly what he told me. 

Mr. Lisnman. We will get it for you. 

Mr. Potiack. I cannot seem to find the memorandum at the moment, 
Why don’t I give you my recollection of it to the best of my knowl 
edge? I have a wire here which I sent to the Commission’s Boston 
regional office, which I will read, when I find it again. 


Judge McCarthy telephoned late yesterday— 
this telegram is being sent on November 9, 1955— 


and advised me he would have to disqualify himself and that under court 
practice he would have to arrange with another judge to handle the matter, 
Judge advised there would be no hearing Thursday, but he has set, and I agreed to 
next Tuesday as a firm date at which time he will file disqualification. Judge igs 
to call Timbers— 





the former general counsel 


on Monday and advise of exact time for Tuesday hearing, 

In the interim, judge assured me he would make arrangements for substitute 
judge. To avoid delay, please request Judge McCarthy to advise you of name 
of new judge as soon as known so that we can arrange for earliest possible 
hearing, and if possible have file made available to new judge. Irving M. Pollack 
for William H. Timbers. 

My recollection is that Judge McCarthy told me that our petition 
disclosed that Mr. Goldfine was now involved in this matter. That he 
had represented Mr. Goldfine prior to assuming a position as Assistant 
U.S. attorney and then district judge, and that under the circum- 
stances he would have to disqualify himself. 

He then said that Mr. Goldfine was a well-thought-of philanthropist 
in the New England area; had done a great des 1 to build up the New 
England area; and was a very honorable gentleman. 

I said to the judge I appreciated all of that, I didn’t know Mr, 
Goldfine, as I recall, “from a hole in the wall,” but that he had to 
obey the law just as did any other individual, and the judge agreed 
with me. 

Mr. Bennetr. Did the judge indicate to you that he was not aware 
that Mr. Goldfine was interested as an owner and large stockholder?! 

Mr. Potiack. Without my memorandum, I just would be speculat- 

g, Congressman Bennett. I am sure we can find it. Mr. Conlon 
says he has seen it somewhere in the file. That would be the best 
evidence of what he said, I just don’t remember. 

My recollection is that he said he represented Mr. Goldfine. I would 
assume now from the fact that he told me that Mr. Goldfine was a 
great philanthropist, et cetera, he must have known something about 
Mr. Goldfine, but what knowledge he had of Mr. Goldfine’s business 
affairs, I do not know. 

Mr. Bennett. If he was his attorney prior to his going on the 
bench, it would be almost inconceivable that he was not aware that 
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Mr. Goldfine was a principal stockholder and owner of these com- 
panies, is that not true? 

Mr. Potxack. It might not be so, for this reason, sir. My recollec- 
tion is that Judge McCarthy went on the bench early in the 1930’s. I 
don’t think Goldfine got an interest in East Boston until sometime in 
the 1940's. 

Mr. Bennett. Is it true that while Judge McCarthy sat on the 
case that one of the criminal statutes was rendered inoperational 
because of the statute of limitations? 

Mr. Pottack. What you are asking me, I believe, is this, that for 
the willful failure—if we had proce eeded to go criminally for let’s say 
the first default in filing, that would have been debarred. At that 
time, I think it was a 3- year statute of limitations. 

So a 1948 filing due on July 29, 1948, would have been barred July 
99, 1951. That would have been before the action was commenced. 
With respect to the ensuing years after 1954, the statute was amended 
to give 5 years for criminal prosecutions. 

Mr. Bennett. But the statute did run on some part of these matters 
while it was pending before Judge McCarthy ? 

Mr. Poriack. I think inevitably that would have been so. 

Mr. Bennett. Did the judge say how close a friend he was of Mr. 
Goldfine ? 

Mr. PotxaAck. I don’t remember him telling me in that conversation 
that he was a friend. I have since run across a memorandum of a 

call which I got today before the judge called me, which I will be 
glad to look at. I think in there they said that the judge indicated 
he was a friend. 

Mr. Bennetr. But you were pressing Judge McCarthy for a 2-year 
period almost to get a hearing on this case, were you not ? 

Mr. Pottack. Less than a year, sir. I did know this, and I might 
say this to you: I came into this case approximately in November of 
1954 after the prior staff member went over here on Joan to work for 
somebody in the Congress. At that period there had already been a 
delay which concerned us. We made inquiry through the Boston 
office in an attempt to have it set for hearing. 

As I recall, the judge indicated he would like the parties to get to- 
gether and see whether they couldn’t dispose of it. Subsequently to 
that period, we had a rather important criminal case pending before 
Judge McCarthy, so I was aware that he was at least concerned with 
some of our other business. 

I believe that upon the Nr of that case I requested the staff 
attorney who was assisting the U.S. attorney in the prosecution of our 
criminal case, to see Judge McCarthy and see whether we couldn’t 
move the case for hearing. He advised me that the judge agreed 
that there had been undue del: ay, and that in his presence, as I recall, 
the judge called counsel for the defendant and told them that he 
had granted them enough time and that he was going to put this thing 
on for hearing on June 20, 1955. That was done and our motion 
was granted on that day. 

Mr. Bennerr. Do you have any information as to whether Judge 
McCarthy was entertained by Mr. Goldfine either before or after the 
matter was pending, while he was a district judge? 
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Mr. Potxack. Sir, I have no information whatsoever. I have never ° 


been before Judge McCarthy personally. The only time I talked 
to the judge was on the one occasion when he called me to notify me 
he was going to disqualify himself. I know nothing about the judge’s 
background or his associations, other than those that he told me in 
that one conversation which I had with him. 

Mr. Brennerr. Does anybody in the Commission have any informa- 
tion as to whether Mr. Goldfine paid the judge’s hotel bills prior to 
the time he sat in this case, or afterwards? __ 

Mr. Potiack. To my knowledge no one has. No one has ever men- 
tioned that to me, sir. 

Mr. Bennett. I want to ask our staff. Mr. Chairman, I would 
like to direct an inquiry to our staff, as to whether our staff has any 
information in its files of this matter to indicate that Judge McCarthy 
was the recipient of hotel expenses prior to the time he sat in this 
case or afterwards. 

Mr. Lisoman. Am I directed to answer that? 

Mr. Witiams. Permit me to say that our staff is not on the stand 
at the moment. I feel sure that any such information that may be 
in their hands will be made available to the members of the commit- 
tee. I hope that the gentleman will not press that question, because 
I don’t feel that this is a proper time or place to do it. I trust that 
he will reconsider asking that question at this particular point. Our 
investigators are always available to testify, as he knows, and that 
has been done. 

Mr. Bennett. Mr. Chairman, one of the questions involved here is 
the reason for the delay in the handling of this case before the Se- 
curities and Exchange Commission. 

Mr. Poitiack. Congressman Bennett, so far as that is concerned—— 

Mr. Bennett. Just a second. 

In that connection, I think, Mr. Chairman, it is important to know 
whether others not connected with the Commission, but connected 
with the courts, had any part in delaying the handling and expediting 
of this matter, and, if so, what possible reasons there might have been, 
if any. It is on that basis that I am asking for the information. 
I think it is pertinent at this time, Mr. Chairman. 

Mr. WiuiaMs. May I say the reason I would not like to divell 
this information at this point. I trust that the gentleman before he 
presses that question will consult with the staff members, privately. 

I am sure that he will be satisfied that this is neither the proper 
time nor the place to ask the question. Of course, if he presses the 
question, that is another matter. We have run into a situation that 
I am afraid would be rather difficult for the Chair. 

Mr. Bennett. I see no reason, Mr. Chairman, for the staff not to be 
permitted to say whether they have some such information. If they 
don’t, all right. If they do, and you would rather have them present 
it at a later time, that is all right with me. 

Mr. Wuu1ams. May I inform the gentleman that we have another 
witness here for next week who will be able to give further information 
on this. 

Mr. Bennerr. Are you referring to Mr. Goldfine? 

Mr. Wiiu1aMs. I have reference to Mr. Goldfine, yes, sir. That 
information can be obtained from Mr. Goldfine himself, I am sure. 

Mr. Bennett. That is all I have. 
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Mr. Wiiu1AMs. May I ask one or two questions? The question I 
asked a few moments ago was not answered to my complete satisfac- 
tion. I would like to repeat that question, to the Chairman of the 
Commission or to Mr. Woodside, who I understand is a long-time 
employee of the Commission. That is: What other cases similar to 
this particular case here, where forms 10(k) were not filed for a period 
of 5 years—how many such cases does the Commission have before it 
now or has it had in the past where no action at all was taken by the 
Commission in that 5-year period, in a period of as many as 5 years or 
longer ¢ 

Mr. Woopsipe. I can’t answer that question, Mr. Chairman, other- 
wise than I have already done so. It is my belief that there are no 
cases in the shop at the moment that are delinquent as much as a year 
except the foreign issues that I mentioned. 

Your question covers the whole history of the Commission and it 
deals with periods and situations and cases I have no familiarity with. 
I would just have to prepare the record for you if that is what you 
would like to have. 

Mr. Wiu1aMs. I am asking you as to the best of your knowledge. 

Mr. Woopsine. To the best of my knowledge, the cases that I men- 
tioned, Atlas 7'ack, and these three other cases in which we went to 
court, plus the mining cases that we operated against last year, in 
1957—there were some 25 of them—except for those, I don’t know of 
any. 

Mr. Wiix1aMs. Have those cases gone for 5 years without the Com- 
mission taking any action whatsoever ? 

Mr. Woops. Do you mean legal action ? 

Mr. Witu1aMs. I mean some type of action, one of the three alter- 
natives that was mentioned by Mr. Pollack a moment ago, which he 
said you had when there was a long-time delinquency. When a com- 
pany was delinquent in filing these reports, he mentioned three alter- 
natives that the Commission had. One was a delisting procedure, one 
was to take action to compel the submission of the forms 10(k), and 
there was one other action which I believe had to do with some type 
of either criminal or civil contempt. 

Mr. Woopsipe. Criminal action. I am sure there must have been 
correspondence with reference to all of those firms. Tomy knowledge 
there was no administrative or legal action instituted by the Commis- 
sion. But I would have to get the record. 

Mr. Witutams. Do you mean for a period of 5 years or more ? 

Mr. Woopsine. For the period of the delinquencies that I mentioned. 

Mr. WititaMs, I understand that. But where the delinquency had 
run for 5 years or more, in what other case has the Commission taken 
absolutely no action other than perhaps to write letters or correspond ? 
What case has run for 5 years or more where the Commission failed to 
exercise one of its alternatives that was listed a few minutes ago? 

Mr. Woopsinr. To my knowledge, none except these two cases I 
mentioned. 

Mr. Wruu1aMs. In both of those cases, I believe, if the Commission 
didn’t take action within those 5 years, someone else had already taken 
action, hadn’t they, and there wasn’t any need ? 

Mr. Woopsinr. As to some of them, the stock exchanges had sus- 
pended trading. 
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Mr. Wixu1aMs. Isn’t that the same thing as delisting ? 

Mr. Woopsipg. No. 

You can suspend trading, but the company is still obligated to file 
reports, so long as it is registered. 

Mr. Wiu1uaMs. But they had stopped trading, and delisting means to 
stop trading, too; doesn’t it ? 

Mr. Woopsinr. If you delist, you remove the company from regis- 
tration and then it ceases to be obligated to the requirements of ‘the 
act. 

Mr. Wiu1ams. To your knowledge, there are only two cases that 
might be comparable to this, then ? ‘Am I correct in that assumption ? 

Mr. Woopsie. I think the Atlas Tack case compares with this 
one. 

Mr. Witurams. How many years did it go before some type of action 
was taken, either by a State agency or by a Federal agency ? 

Mr. Woopsipe. It was 4 or 5 years. 

Mr. Wit11aMs. Four or five years? 

Mr. Woopsipg. Yes. 

Mr. Witu1ams. Can you say categorically that it went 5 years or 
more, or that it went as long as this case ? 

Mr. Woopstpr. Let me give you the figures I have. This is from 
our records. I don’t have any personal knowledge of this thing. The 
suit was filed on March 2, 1950. Judgment issued July 1950, order 
of the court compelling the filings. The matter was not finally ter- 
minated until April of 1951. 

Mr. Wiii1aMs. But that was after you got into court. Before 
1950 how long had they been delinquent before you filed suit or before 
the agency filed a suit ? 

Mr. Woopsipe. The reports for 1945 and 1946 were defective. 

Mr. Wiuu1aMs. They at least had been filed. For 1947 and 1948 
were they filed ? 

Mr. Woopsinr. There were no annual reports for 1948 and 1949, 
and no interim reports for 1947 and 1949. 

Mr. Wuu1ams. So 1947 was the earliest year in which they failed 
wholly to file any report at all? 

Mr. Woopsipg. That is what this says. 

Mr. Wiiu1ams. And then the Commission took action in 1950, 
So actually that is only 3 years; isn’t it? 

Mr. Woopsine. I don’t think you can ignore the fact that the Com- 
mission was asserting that the reports for 1945 and 1946 were defective. 

Mr. WititaMs. In the case at hand, though, no report at all was 
filed, whether it was a defective report or otherwise. 

Mr. Woopsipe. That is right. 

Mr. Witi1ams. How many other cases do you have that compare 
with this one in that respect, where no action was taken by the Com- 
mission to exercise one of their alternatives in the matter ? 

Mr. Woopsive. In the first case in which we sought a court order, 
that was in 1947, no reports had been filed for the. years 1943, 1944, 
1945, and 1946. That is 4 years. If it were a calendar-year case, if 
they weren’t already delinquent—no, that is right. Four years. 

Mr. WitiiaMs. Four years. Do you have another case where they 
went 5 years without the Commission taking any action? 
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Mr. Woopsiwez. I can’t answer that question as to 19(a) (2) proceed- 
ings or cases. This is the only matter we ever had litigation on of this 
nature. 

I would have to check our files to determine whether or not there 
was a case that had gone for 5 years without some formal] action by 
the Commission. I just don’t know. 

Mr. Witu1aMs. Who was the Chief Counsel during that period ? 

Mr. Woopsipe. What peried ? 

Mr. WituiaMs. The period of time from 1943 to 1948 that you men- 
tioned, or 1948, 

Mr. Woopsipe. Do you mean of our division ? 

Mr. Wittiams. 1948 to 1954. From 1948 to 1954 when the East 
Boston Co. was delinquent. 

Mr. Woopsipr. Do you mean the Chief Counsel of our Division or 
the Commission ¢ 

Mr. WittiAMs. The Chief Counsel of the Commission. 

Mr. Woopsipe. I don’t have those figures. I have them for my own 
Division. 

Mr. Merexer. Roger Foster was General Counsel of the Commission 
and he was succeeded by Mr. Timbers late in 1953. 

Mr. Wituiams. Who were the Commissioners during that time? 

Mr. Meeker. We have furnished that information, Mr. Chairman, 
to the subcommittee. 

Mr. Witu1aMs. Did any of the Commissioners ever speak to you or 
to the General Counsel to your knowledge during this period of time 
regarding this delinquency ? 

Mr. Meeker. I came to the Commission in May of 1954, Mr. Chair- 
man. 

Mr. WituiaMs. Perhaps Mr. Woodside can answer that. 

Mr. Woopsiwe. No, sir. 

Mr. Wixtu1ams. No Commissioner talked to you or anyone else to 
your knowledge, about it ? 

Mr. Woopsipe. About this case? 

Mr. Witu1aMs. Yes. 

Mr. Woopsing. No, sir. 

Mr. Wixuiams. And you didn’t talk to the Commissioners about it? 

Mr. Woopsipe. That is correct. 

Mr. WituiaMs. Getting back to this one point that I am a little bit 
confused about, and I am not going to take too much more time on 
it, but I am very much interested in the question of whether or not 
this company did, in fact, receive special or unusual treatment at the 
hands of the Securities and Exc hange Commission. Quite obviously, 
from what you have already testified, they went for 5 years without 
the Commission having taken any steps whatsoever to compel the 
filing of form 10-K or to penalize the company, according to the alter- 
natives that apparently were available to the Commission. 

To that extent, whether it was by willful action or inaction on the 
part of the Commission, or whether it was for some other reason, it 
is a fact, is it not, that they did receive treatment that had not been 
accorded to other firms under similar circumstances ? 

Mr. Woopsinge. Well, I have indicated here that it seemed to me 
that at least one of the cases that went to court was on about the same 
footing. Whether there were any others in the history of the Com- 
mission, I just don’t know. 
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Mr. WitttaMs. You said you couldn’t recall a case that had gone 
5 years where the forms had not been filed without the Commission or 


someone taking some kind of action. So to that extent at least, this | 
company did receive special consideration or treatment or lack of con- | 


sideration, as the case might be; isn’t that right ? 
It was handled in an unusual manner, wasn’t it ? 
Mr. Woopsine. Not in my judgment. 
Mr. Witttams. Mr. Moss will inquire. 


Mr. Moss. Mr. Woodside, I want to go back to where we left off | 


this morning. 
You first had this case brought to your attention in what year? 
Mr. Woopsine. I think that case was first assigned to me when I 
was an Assistant Director in 1940 or 1941. I have the figures here. 
Mr. Moss. Then you are quite familiar with it from the time that 
it first became delinquent in the filing of necessary reports with the 
Commission ; is that correct ? 


t 
b 


Mr. Woonstne. Well, I wouldn’t say I was quite familiar with it, 
I have handled a good many thousands of cases in my time with the | 


Commission and I don’t remember the details of all of them. 

Mr. Moss. Would we expect that you would have as much famil- 
larity with it as anyone else on the staff of the Commission ? 

Did you have responsibility in connection with it? 

Mr. Woopstne. I was the Assistant Director responsible for the 


handling of that case from 1944—December 31, 1944—to November | 


30, 1950. 
Mr. Moss. You actively handled it, then, during the period when it 


first became delinquent in filing the necessary reports ? 


Mr. Woopsipr. No, sir. I testified this morning that when this | 


company first became delinquent, which was in July 1948, from that 
period until July 1949 I was with the Department of the Army, and 
a member of our staff substituted for me in my job. 


Mr. Moss. All right, then. From 1949 on you were familiar with | 


it, you had responsibility in connection with it ? 


Mr. Woopsine. Yes, sir. 
Mr. Moss. In 1950 you received a recommendation that action be 


taken to delist the firm; is that correct ? 


Mr. Woopsipr. My notes show that in November 1949, I received a | 
draft of a memorandum from the staff proposing a recommendation 


to the Commission for a delisting proceeding. 


Mr. Moss. And you stated that had you to do it over again, you 


would arrive at the same decision, I believe, not to forward it to 


the Commissioners at that point. 
Mr. Woopsir. On the basis of the facts before me, as nearly asI 


can reconstruct them from the records, and having in mind the situa- | 


tion in which we were, I think I would probably come to the same 


conclusion. , oes 
Mr. Moss. All right. Let’s look at the situation in which you were 


at that time. 

What was that situation which was so persuasive ? 

Mr. Woonsine. The situation was that we had more work to do than 
we could do. 

Mr. Moss. Well, in 1950, iyvou were at the high point of the number 
of personnel employed by the SEC throughout the entire period we 
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are discussing; at that time you had the largest number of persons 
on the staff of the Commission. Would you assume that there is even 
a less inclination today to take action to force compliance with the 
orders of the Commission and with the laws of the land because you 
have fewer people working for you ? 

Mr. Gapssy. I don’t think that is a fair question, Mr. Representa- 
tive. There is no evidence before you that we are derelict in en- 
forcing the law at the present time. 

Mr. Moss. Judge Gadsby, I would respectfully submit that I will 
have to act as the judge of the fairness of the questions I direct to Mr. 
Woodside. You are not appearing as his counsel. 

Mr. Gapspy. The answer, then, I will make is as far as I know 
the Commission is not derelict, and it has not been in its enforeing of 
the law at the present time. 

Mr. Moss. | would not expect the Commission to enter a plea that 
it was derelict in the performance of its duties. I am trying to get 
the facts. 

Do not respond unless I direct a question to you, or unless you wish 
to put yourself on record as appearing as his counsel. 

In 1949, when you received the recommendation, because of the cir- 
cumstances in whieh you found yourself, you determined that you 
would not forward on to the Commission, what did you at that point 
determine should be done with it? 

Mr. Woopsine. Well, Mr. Moss, since you started on one subject 
and switch, let me deal with the first subject first. Between June of 
1950—were you asking me about 1949 or 1950, on staff ? 

Mr. Moss. I wasn’t asking about the staff at the moment. I was 
asking about what you determined to do with the case when you 
decided that steps should not be taken to delist it. 

Mr. Woopsine. A recommendation from our staff to begin a pro- 
ceeding to suspend or remove an issue from registration and exchange, 
so far as I am concerned, is always viewed with a great deal of con- 
cern because it is a remedy which in my view is not a veny satis- 
factory one from the point of view of the security holder. A com- 
pany which fails to comply with the Commission’s rules or the statute 
can be suspended or removed from registration upon the bringing of 
a formal proceeding under section 19(a)(2). I think it is true that, 
in the experience of the Commission, those proceedings are brought 
only where it appears that there has been a willful and material mis- 
representation of a company’s affairs to the public. 

Mr. Moss. Here we had no representation of the company’s affa»rs 
to the public nor to the Commission. 

Mr. Woopsinr. As I testified this morning, the situation as it 
appeared in November of 1949 when this recommendation came up to 
me was simply this: The company was one which evidently was con- 
trolled by one or two interests. There was a very small public in- 
terest. ‘There were some 300 stockholders. The company had never 
solicited proxies. It evidently had never sent out reports to its stock- 
holders. The trading on the stock exchange, in my judgment, was 
deminimis. There seemed to be no reason why the Commission should 
undertake to begin a formal action to remove the company from an 
exchange, when the exchange could do it any time it wanted to. 

32090—59.—pt. 10-11 
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Mr. Moss. Let’s say we agree just for the sake of discussion at the 
moment, You still had a company declining to file reports required 
by the Commission. When did you next take action to get the com- 
pany to file reports? 

Mr. Woopsinr. I can’t answer that. I have not)seen our files on this 

-ase for some time. My notes show that apparently nothing was done 
during the year 1950. But whether or not there was correspondence 
or telephone calls, I don’t know. 

Mr. Moss. W ell, the file showed that the next reference of East 
Boston occurred on June 5, 1951, October of 1951, with reference to 
letters from the Boston Stock Exchange, requesting information about 
East Boston. What was done after receiving the letters from the 
Boston Stock Exchange? 

You have indicated that there is a responsibility on these exchanges, 
and in other cases they have suspended trading. 

sut isn’t there a greater responsibility on the SEC, one imposed by 
law and by the judgment of the Congress, to bring about compliance? 
What: happened after the letters arrived from the Boston Stock Ex- 
change? 

Mr. Woopsine. All right. I-can’t testify as to what happened from 
my personal knowledge and recollection for the period between the 
ist of December 1950 until the 1st of May 1952 because I wasn’t with 
the Commission. 

Mr. Moss. Where were you then ? 

Mr. Woonsipr. I left the Commission in December 1950 to go with 
the National Security Resources Board and from there I went to the 
Defense Production Administration. 

Mr. Moss. Who was handling your job at the Commission at that 
time ? 

Mr. Woonsinz. Mr. Harvey Thorson took over my job, and my notes 
show that he wrote at least two letters in 1951—no, one letter in 1951 
and one in 1953, concerning the matter. 

Mr. Moss. In November 1951, there was a letter to Henry Tracy, 
signed by Harvey A. Thorson. He states that “due to reduction and 
changes in personnel the subject matter of your inquiry has been tem- 
porarily set aside.” 

The thing that concerns me is that you made a decision not to take 
an action recommended by members of your staff. But what action is 
taken, what policy is pursued, so that a firm does not just continue on 
defiantly in meeting the requirements of the law to properly inform 
the Commission through the reports? What do you do? 

Mr. Woopstne. The effect of the action in the Hast Boston case in 
1949 was really to defer action. 

Mr. Moss. How long and under what conditions would it again be 
exempt ? 

Mr. Woopsipr. Well, as I tried to explain this morning, I think 
that the events in this case are a pretty good illustration of the way 
we would operate. In 1953 it became apparent that this company 
was not a dying company, that there was a stockholder interest, a law- 
suit was begun, and the question of reports became an issue, and we 
set about trying to get a court order to compel the filing of them. 

Mr. Moss. Are you only supposed to compel compliance with the 
law on the part of those companies whose stockholders show an 
interest ? 
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Mr. Woopsipe. Of course not. 

Mr. Moss: Isn’t that the policy that is being followed or that has 
been followed in this case? 

Mr. Woopsipe. I don’t think that is fair, Mr. Moss. I have already 
testified 

Mr. Moss. I don’t want to be unfair. What would you call it? 

Mr. Woopsinr. I have already testified that in these things where 
you have a problem with a number of cases, somebody has to make a 
decision as to which cases are pursued and what you are going to 
spend your energies on and how you are going to spend your people 
and your budget. I said to you this morning that in my judgment at 
that time this thing appeared, from the point of view of our overall 
problem, completely de minimis, and when it ceased to appear de 
minimis, we brought our action, 

Mr. Moss. Let me make it perfectly clear that my criticism goes not 
half as much to your exercising your ‘judgment as.to the absolute fail- 
ure of the Commission to exercise its responsibility. 

I think we see here evidence of broad delegation, delegation of re- 
sponsibility which is the Commission’s responsibility, and leaving to 
its staff far too much latitude in making decisions without adequately 
informing itself as to the nature of those decisions. 

Mr. Woopsipr. Mr. Moss, if I may say so, and I have been around 
this place a long while, we have appeared before this committee I 
don’t know how many times in the last 5 years and the Commissioners 
have testified, and I have testified, and others have testified about how 
the Commission operates. 

It’s spread on your record for you to see just exactly how these cases 
are handled. The delegation of responsibility has not changed one 
iota that. 1 know of over a long period of time. 

There is a man in the room here that can corroborate that, and that 
is my predecessor. 

We always have the problem of making a judgment as to what to 
do with a case. We will always have that problem. You can quarrel 
with the judgment if you want, but so far as I know, as my recollec- 

tion, I did what I thought was right at the time. 

Mr. Moss. All right. Let’s again go back and suppose you did 
exactly what you thought was right. “But you continued to receive 
complaints from the Boston Stock Exchange on this case, and it was 
not until a stockholder filed a suit that the Commission again inter- 
ested itself in the matter, notwithstanding the fact that the firm con- 
inued to be delinquent in filing the forms required by the Commission. 

Are we to assume that had there been no stdckhnldére suit filed, 
that the Commission would have had no interest in bringing about 
compliance with its own requirements ¢ 

Mr. Woopsipr. I don’t think that is a fair characterization of the 
way the Commission operates its business, and I don’t think the 
record has in any respect I have ever heard of supports that conclusion. 

Mr. Moss. Let me tell you something, Mr. Woodside. I am not 
trying to be unfair, but I think that is the only logical conclusion 
that can be drawn from your own words. 

Mr. McCautey. Mr. Chairman ? 

Mr. Moss. I am not interested in having comments as to fairness. 
Iam asking you for response. 
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Mr. McCautey. Mr. Chairman? 

Mr. Moss. I am going to ask that the Chair direct that you respond, 

Mr. Wi11aMs. Just a moment. I am sorry, but I did not hear 
the question that was asked, because I was discussing one phase of 
this with Mr. Bennett. 

What was the question that was asked ? 

_ Mr. Moss. The question was that in view of the fact that they con- 
tinued to receive complaints and the firm continued to be delinquent 
in filing the necessary reports, would they have interested themselves 
in the matter had it not been for the stockholders’ suit 

Mr. Wiurams. I fail to see anything unfair in that question. 

Mr. McCautey. I don’t think that was the question. I would like 
the stenographer to go back and read Congressman Moss’ remarks 
prior to the interruption. 

_Mr. Wuu1ams. Just a moment. Would you rephrase your ques- 
tion to—— 

Mr. Moss. I have just stated my question. I want to object to the 
gentleman, whoever he is, injecting himself when I am directing my 
question specifically to Mr. Woodside. 

Mr. Wuu1ams. The Chair fails to see anything unfair or fails to 
see any unfair implication that can be drawn from that question. 
The question was directed to Mr. Woodside, and I think he might 
just answer the question. Do you care to answer that question, Mr. 
Woodside? 

~99 Woopsmwz. To make sure I answer it, would you restate it for 
me 

Mr. Moss. I will now have the reporter read it. 

(The pending question was read by the reporter, as requested.) 

Mr. Woopsive. I don’t know that I can answer that, Mr. Moss. We 
certainly would not have continued indefinitely with that company in 
that status. We obviously do not, as a matter of administration, 
depend upon complaints from stockholders in the administration of 
our work. 

Mr. Moss. Mr. Woodside, that gets exactly to the question I asked 
this morning. What is the policy? Is there a limit to the length of 
time that you will go along permitting a firm to be delinquent in 
filing the necessary reports, or is it entirely a matter of chance? 

What firm policy does the Commission have? At what points are 
they informed? What instructions have the staff received on matters 
of this type? I think they are matters of considerable significance. 

Mr. Woopsinr. At the present time, Mr. Moss, we have a control 
system which I think operates pretty well, that results in any case that 
is delinquent being brought to my attention. As I testified earlier, 
we cleaned up a number of these situations in 1957, and at the moment 
I don’t think there are any, except the foreign issues. 

As to what we might have done with East Boston under other cir- 
cumstances, at different times, I don’t know. I can only testify as 
to what we did. 

Mr. Moss. Then am I making a fair conclusion that throughout this 
period of time, at least from 1949 until 1954, there was no criteria 
existing which would guide the staff as to when a matter of this type 
would be brought to the attention of the Commission itself? 
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Mr. Woopsipe. Yes, sir. The answer to your question is that the 
division attempts to operate under the general policy of the Com- 
mission, and for a good many years the general policy of the Com- 
mission was to use its administrative proceedings and legal action 
rather sparingly and to depend to a maximum degree upon the efforts 
of the staff to try to persuade people to cooperate. 

Mr. Moss. Now let’s go back to the matter of whether or not this 
is an exceptional case. Do you know of any other case where they 
were delinquent for 5 years in filing the reports where they were not 
suspended by any action of the local commission and where no action 
was taken ¢ 

Mr. Woopsine. In the first place, I am not sure of what you mean by 
no action was taken. 

Mr. Moss. In this case it would appear that from your testimony 
no action was taken excepting the mere writing of a letter up to 

about 1949, and no more letters through 1950 or 1951 or 1952. Some- 
thing occurred in 1953 in the way of writing another letter. But 
beyond those very few letters no action was taken. In my judgment, 
that is about a minimum of interest on the part of the Commission. 

Mr. Woopsiwe. No formal action was taken by the Commission, that 
is right. 

Mr. Wuu1aMs. I believe the question was: Did you know of any 
other cases that went that long, where no action was taken by the 
Commission, no formal action was taken by the Commission ? 

Mr. Woopsinr. Mr. Chairman, I think I answered that question a 
moment ago - response to one of your questions. 

Mr. Moss. I added another part to that and that was where no ac- 
tion was taken by the Commission nor no action taken by a stock ex- 
change or an exchange to suspend trading. 

Mr. Woopsipr. That I just can’t answer from my recollection. 

Mr. Moss. Can you supply that information to the committee? 

Mr. Woonsine. I will be glad to try. 

Mr. Moss. Mr. Chairman, I ask that we have that information sup- 
plied to the staff of the committee and be inserted in the record at this 
point. 

Mr. Wuu14Ms. If there is no objection, the committee will be glad 
to receive that information if you are willing to submit that informa- 
tion to us. 

(Nore.—The witness later informed the subcommittee that no other similar 
cases has been identified. ) 

Mr. Moss. Also in this matter of foreign issues, as to why there is 
delay on the foreign issues 

You say that is the on ly thing you can think of now that is not on 
a fairly current basis. 

Mr. Woopsipr. When the 1934 act was passed, there were a. great 
many—not a great many, but at least some foreign issuers having 
securities listed on exchanges. Don’t hold me to ‘figures or precise 
recollections, because this is all in the record. 

I think you will find that except for the Canadians, there are fairly 
substanti: 1 numbers of foreign governmental issues on exchanges 
where the foreign governments ‘have failed to file reports. 

Mr. Moss. What authority does the Commission have in that in- 
stance ? 
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Isit the same as for a domestic issue ¢ 

Mr. Woopsivz. We could bring an administrative proceeding under 
section 19(a) (2) to remove the securities from registration on the ex- 
change. We obviously could not bring an action to compel filing. 

Mr. Moss. The failure to do that, to follow that procedure, is that 
a matter of Commission policy in writing 4 

Mr. Woonsipg. I don’t know about the writing, but that has been 
the Commission position for as long as I can remember, on the general 
theory, as I understand it, that the market is there for whatever it is 
worth, and action by the Commission to take it off the exchange proba- 
bly would not be to anybody’s benefit. 

Mr. Moss. I am still interested in who made the policy. 

Mr. Woopsine. So far as I know, the Commission did. 

Mr. Moss. I am just amazed: atethis whole matter of enforcing laws 
written by the Congress to protect the investors becoming such an 
informal matter in the Commission. If the law is there, and it says 
you shall do this, and this, and it is, and you are to enforce it, is it 
a matter of your determination whether or not you are going to en- 
force it, or isn’t it something that you are required to do? Have you 
the choice? 

Mr. Woopsipe. I suspect if you will go back into the Commission’s 
records you will find some Commission minute giving instructions to 
some staff member reflecting a policy decision that it is better to leave 
these things alone than to try to remove them from exchanges. I 
would be very happy to look that up. 

Mr. Moss. I would like to have it looked up, be supplied the com- 
mittee, and be inserted in the record at this point. 

Mr. Woopsipe. This involves policy in the administration going 
back 20 years. I don’t have a personal recollection of them. 

Mr. Moss. We are interested in this committee in studying the regu- 
latory commissions back as far as necessary to develop the facts which 
will guide us better in writing legislation to correct some of these 
practices, 

Those are all the questions I have at the moment, Mr. Chairman, 

Mr. Witu1aMs. Mr. Bennett, do you have other questions? 

Mr. Bennett. I have just one or two additional. 

Was there any requirement for Mr. Goldfine to file personal re- 
ports in respect to his ownership in the East Boston Co. under section 
16A? 

Mr. Woonsine. I believe so, Mr. Bennett; 16A applies to an officer 
or director or any person owning more than 10 percent of an equity 
security or listed company. Somewhere in this picture Mr. Goldfine 
was one or more of those. 

Mr. Bennett. Did he file them ? 

Did Mr. Goldfine file the reports concerning his ownership in the 
East Boston Co. as required by section 16A ? 

Mr. Potiack. I may be more familiar than Mr. Woodside on that 
question. As a result of the filing of the company’s 10-K’s, it ap- 
peared that a form 4, so-called, filed by Mr. Goldfine in 1942, or 
thereabouts, did not agree with the amount disclosed in the company’s 
filing. Accordingly, the Division of Corporate Finance set the usual 
routine letters to Mr. Goldfine and his wife, Charlotte, advising them 
of the discrepancy. 
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Thereafter, on October 8, 1956, a form 4 was filed which has been 
turned over to the committee, in which Mr, Goldfine say S, in effect, 
“T am not sure that I have a direct interest within the meaning of the 
statute in all of this stock, but so that there will be no question as to 
full disclosure here is all of the stock which I may have an interest in 
or in which my wife might have an interest.” 

My recollection is, Congressman Bennett, that most of the stock 
transactions, if not all of them, except for two single 100-share hold- 
ings, all went back to about 1949. What I am really trying to say 
to you is that there were no transactions within the 5-year period 
when we first got notice of this that amounted to anything. 

In other words, he had acquired his stock many years ago. 

Mr. Bennett. Section 16A says that every person who is directly 
or indirectly the beneficial owner of more than 10 percent of any class 
of any equity security which is registered on the national security 
exchanges, et cetera, shall file a report. Did Mr. Goldfine comply 
with the provisions of that section ? 

Mr. Potiack. No, he did not except in 1942, as I recall he filed a 
form 4. 

Mr. Bennett. We have information that during the period 1942 
to 1948—during the 18-year period 1938 to 1956, Goldfine, the only 
stockholder who had knowledge of East Boston’s activities, in fact 
directed them, increased his holdings in this stock from approximately 
60,000 shares to 106,000 shares, or 71 percent of its 150,000, shares 
outstanding. 

Mr. Potiack. May we have the form, sir? That will be the short 
answer to it. I want the form 4. You have the form 4 report. Let 
me see whether I can find a copy of it. 

Mr. Bennetr. What I am interested in knowing is: Did he com- 
ply with the second when he filed the reports indicating stockowner- 
ship ¢ 

Mr. Potiack. My recollection apparently differs from some memo 
that somebody has. - I recall we went into that to see when he acquired 
the stock. My recollection is that he acquired it primarily in 1949 
or in an earlier period except for two 100-share lots. I may be off, 
but I can check it. 

Mr. Bennerr. That is within the period we are talking about. 

Mr. Potuack. Yes, but it is long before we had any knowledge 
of it. 

Mr. Bennett. The point or the information I am trying to get is 
was he required to file a report under section 16A and did he file a 
report ? 

Mr. Pottack. He was required to file the form 4. My recollection 
is, and I am now looking at a photostatic sheet attached to a photo- 
static copy of a letter from the firm of Brickley, Sears & Cole, ad- 
dressed to Thomas G. Meeker, dated October 4, 1956, received at the 
Commission on October 8, 1956. 

If I may, I will read just one paragraph of that letter. 

The tabulation also shows in ink the year or years in which the stock was 
acquired. Under the initials BG appears the‘stock in which Mr. Goldfine has a 
direct interest. Under the initials CG appears the stock in whieh Mrs. Gold- 
fine has a direct interest. Under the name Gwen appears the stock in which 
Mr. and Mrs. Goldfine may have an indirect interest. 
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Under the initials CB appears the stock in which Mr. or Mrs, Goldfine may 
or may not have an indirect interest. Under the name Lebandale appears the 
stock owned by Lebandale Mills, Inc., in which Mr. Goldfine or Mrs. Goldfine 
may have an indirect interest. 

Under the name Lebanon appears the stock owned by Lebanon Woolen Mills 
Corp. in which Mr. Goldfine or Mrs. Goldfine may have an indirect interest, 

Under the initials SW appears the stock belonging to Strathmore Woolen 
Co. in which Mr. Goldfine or Mrs. Goldfine may have an indirect interest. 

Under the initials CT apears the stock belonging to Clarence Tischel in 
which Mr. Goldfine or Mrs. Goldfine have an indirect interest. I would appre 
ciate it if you would see that the report is filed. 

On the report I have before me, it indicates that the first substantial 
stock is 1942; the next substantial stockholdings under column OG 
is 1942. The column Gwen is 1942; CB is 1942; Lebandale is 1942, 
and there is a one-share block which on my photostat is not too clear. 

It may either be 1943 or 1953. 

tn is 150 shares. In the column SW is a 1,500-share block, 1949; 

2,550 block, 1949 ; and another block in 1946; another 395-share block 
in in 1944: 100 shares in the 1953, and 100 shares in 1945. So my original 
observation was substantially correct that except for a 150-share block 
owned by Lebandale Mills or Strathmore Woolen Co., and a block of 
100 shares under the heading SW, which is Strathmore Woolen, all 
of the stock was acquired prior to 1949 and substantially all of it, 
according to this report, prior to 1942. 

Mr. Bennett. The information I have is that he increased his hold- 
ings during the period 1948 to 1956, it was increased from 60,000 
shares to 106,670 shares. Counsel has just told me that this informa- 
tion was taken from the 10-K’s filed by the East Boston Co. 

Mr. Potxack. I can explain that, sir. 

Mr. Bennett. All right. 

Mr. Portack. The 1956 report, remember, is being filed now some 
8 years late. They, therefore, have to reflect whatever changes there 
were in the early period. The form 4 which Mr. Goldfine filed, and 
I might say from my own personal view it is a fully disclosed docu- 
ment with no holds barred, indicates, and I have no reason to question 
it, that he acquired the bulk of his stock in 1942, and a little stock in 
1949, and practically no stock thereafter. 

The 10—K, as I recall it, which was prepared by the Accountant 
Brown originally undoubtedly used some stockholders list. But, you 
see, you can’t tell what Mr. Goldfine owns beneficially, because if you 
look at the list that I have before me, I will read you some of the 
names, for example. 

Mr. Bennert. You have read those. 

Mr. Potiack. But they are not names of Goldfine. They are names 
of people in whom he apparently holds stock. Two families own-— 

Mr. Bennett. Let me ask you this question and see if you can clar- 
ify it: Did Mr. Goldfine file the reports that he should have filed 
under 16(a) as to his ownership at the time he should have filed 
them ? 

Mr. Pottack. No, he did not. 

Mr. Bennerr. When should he have filed them ? 

Mr. Potxack. Within 10 days in the month following the trans 
actions occurrence. 

Mr. Bennerr. When would that have been ? 

Mr. Potiack. For 1949 it would have been 10 days after the close 
of the month in which he purchased it. 
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Mr. Bennett. Did the Commission take any action in respect to his 
failure to do that? 

Mr. Potiack. Congressman Bennett, we didn’t know about that 
until 1956. That was one of the items I looked at, to see whether he 
had purchased substantial stock in the period in which the reports 
were not being filed. I assure you had we found Mr. Goldfine going 
out into the market, picking up stock, when he had failed to give 
reports to stockholders and published financial statements, there 
would have been a wholly different problem presented to us. 

Mr. Bennerr. There weren’t any reports filed in 1948 on? No 
reports were filed from 1948 on? 

r. Pottack. From 1948 on, no. But you remember you asked me 
a statute of limitations question. That would have been barred by 
1954, assuming it occurred on December 31, even. The short answer 
really is, sir, that if we had found any indicia of Mr. Goldfine having 
traded in this stock 

Mr. Bennett. Did he or did he not violate section 16(a) requiring 
him to file the reports? 

Mr. Pottack. There is no question he violated it. 

Mr. Bennett. Did the Commission do anything about it? 

Mr. Potuack. The statute of limitations substantially barred all 
of those—— 

Mr. Bennett. Was that because Judge McCarthy had held the 
case up for over a year before he issued summary judgment in the 
matter ? 

Mr. Poutiack. I would be speculating, sir. I will answer it this 
way: We did not know that Mr. Goldfine had acquired the McDonald 
shares after the death of William J. McDonald who was the other 
large owner and in effect a partner of Mr. Goldfine in his companies 
sometime in 1948 or 1949. 

Had we discovered that, and had we deemed the violation sufficient- 
ly serious, we might have recommended to the Commission some 
action. 

Mr. Bennetr. You might have done what you did in the case of 
the company, just done nothing about it? 

Mr. Potiack. If I might say, I don’t think that is what we did. 
We did do, I think, once we took action, a very vigorous job in attempt- 
ing to serve the interests of the minority stockholders, which was 
paramount at that time, and, indeed, I might observe that from my 
own personal point of view during the course of the handling of 
this litigation people who were dealing in delisting felt that it might 
be an unwise expenditure of Commission money since there were more 
important things that the Commission should be doing. I think you 
always have to put this case in its proper perspective. 

Mr. Bennetr. That is where I am trying to put it. Is this not true, 
that if Mr. Goldfine had become insolvent prior to the time that these 
facts were revealed upon which the minority stockholders are now 
basing this suit, and upon which Mr. Goldfine is offering to settle for 
some $400,000, then it would have been too late, the facts would have 
come out too late, wouldn’t they, and it is only because Mr. Goldfine 
is not insolvent that the information the Commission finally made him 
produce is going to result in the minority stockholders possibly get- 
ting back their money. 
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Mr. Potuack. Well, first I.might observe that the $400,000, since 
Mr. Goldfine in effect owns 85 percent of the stock, you have to get 
15 percent of that figure, which I think will come out to around 
$40,000 that is involved. 

Secondly —— 

Mr. Bennett. Wait a minute. He says he is offering to pay. 

Mr. Potxzack. But that is for the Boston Port Development Co, 
which is a sub of East Boston. He owns 50 percent of the sub, 70 
percent of the top company, and as I figure it, it comes out to about 
85 percent. Let me answer your question directly. I don’t want to 
avoid it. 

Mr. Bennett. Answer this. The suit is by the stockholders, isn’t 
it? 

Mr. Pouuacg. Yes, sir. 

Mr. Bennett. Who would the money go to? 

Mr. PotxiacKk. That goes to the corporation, not to them, and there 
will be legal expenses deducted before the company gets the money. 

Mr. Bennett. You mean Goldfine would be paying himself? 

Mr. Potxack. That is part of the explanation of putting this case 
in its perspective. I am not going to try to defend Mr. Goldfine’s 
actions. I have been litigating with him over this period of years as 
vigorously as we possibly could, and I don’t want for one moment 
any remark that I make today to be any defense of him or his actions. 

But I think in viewing this thing from hindsight, and to be firm 
and objective, you have to take all of these considerations into ac- 
count. He does own 70 percent of the company. He apparently ran 
this company the way he would run a 100 percent owned company if 
he owns his mills that way, which I am unaware of. But my short 
answer to your question really is, sir, that I am sure throughout this 
country there are many corporations not listed on exchanges, because 
as we have pointed out here, I think almost ad nauseam, East Boston 
never, probably never, belonged on the exchange. The Commission 
just doesn’t have jurisdictional responsibility for fiduciaries of cor- 
porations who want to milk their corporations. 

Mr. Bennett. Mr. Chairman, this witness has made four or five 
speeches each time I bring up a point, and I have a difficult time get- 
ting him to shut off. I have no further questions. 

Mr. WiiuraMs. Mr. O’Hara ? 

Mr. O’Hara. I have no questions, 

Mr. Wixuiams. Mr. Gadsby, would you gentlemen be available in 
the morning for further questioning ? 

Mr. Gapssy. Mr. Chairman, I am terribly sorry. We have a very 
important matter that involve critical issues of great public interest 
coming on for hearing tomorrow morning. It is necessary for Mr. 
McCauley to attend that. I would immensely prefer Mr. McCauley 
to be here when I am testifying before this committee. 

Mr. Wiuu1aMs. Would these other gentlemen be available? 

Mr. Gapspy. The other gentlemen will be available, yes, but as I 
say I would much prefer Mr. McCauley to be here, and he just cannot 
be here tomorrow. 

Mr. Wiuu1ams. You gentlemen would be available at a later date? 

Mr. Gapsspy. May Mr. McCauley explain it to you off the record # 

Mr. Wiuiams. Yes. 
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(Discussion off the record.) 

Mr. Wiiu1aMs. Back on the record. 

Under the circumstances, of course, the committee will excuse you 
for tomorrow. 

Mr. Gapssy. Thank you very much. 

Mr. WituiaMms. I am sure, though, that you would be glad to come 
back at a date mutually convenient between you and the committee. 

Mr. Gapssy. Certainly. 

Mr. Wiu1aMs. I will leave it in the hands of the counsel to make 
arangements for that date with you. We would like to conclude this 
as soon as possible, so I trust that you will make every effort to work 
out a date as near in the future as possible. 

Mr. Gapssy. Of course I will. 

Mr. WiuiaMs. The committee will stand in recess until 10 o’clock 
tomorrow morning. 

(Whereupon, at 4:53 p.m., the committee adjourned to reconvene 
at 10 a.m., Wednesday, June 25, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, JUNE 25, 1958 


Houser or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m., in 
the caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Present : Representatives I larris, Williams, Moss, Bennett, Wolver- 
ton, and Mack. 

Also present: Robert T. Lishman, counsel to the subcommittee; 
Joseph T. Conlon, subcommittee attorney; Francis X. McLaughlin 
subcommittee attorney; Stuart C. Ross, committee consultant, a 
Herman C. Beasley, subcommittee clerk. 

The CHarrmMan. The committee will come to order. 

Mr. Armstrong, will you be sworn, please, sir. 

Do you solemnly swear the testimony that you give to this com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 


TESTIMONY OF HON. J. SINCLAIR ARMSTRONG, ASSISTANT SECRE- 
TARY OF THE NAVY, ACCOMPANIED BY F. BOURNE UPHAM ITI, 
ASSISTANT TO THE ASSISTANT SECRETARY OF THE NAVY 


Mr. Armsrrone. I do. 

oe CHAIRMAN. You may have a seat, and state your name for the 
recor 

Mr. Armstrone. Mr. Chairman, I am J. Sinclair Armstrong, of 
Dlinois. I was a member of the Securities and Exchange Commission 
from July 16, 1953, to May 27, 1957, and I served as Chairman from 
May 25, 1955, to the date of the termination, by resignation, of my 
membership on the Commission to assume my new position as Assist- 
ant Secretary of the Navy for Financial Management. 

I would like, for the record, to identify the gentleman who is sitting 
with me. He is Mr. F. Bourne Upham ITI, who, during part of the 
time that I was at the Securities and Exchange Commission, served 
as Assistant Executive Director, and then toward the close of m 
chairmanship he served as Executive Assistant tothe Chairman. Fol- 
ne that he has become and is the Assistant to the Assistant Secre- 

of the Navy for Financial Management. 
he CHarrman. And you are at the present time, Mr. Armstrong, 
Assistant Secretary of the Navy? 
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Mr. Armstrone,. Yes, sir. 


The CuHatrmMan. It is the custom for this committee to permit the | 


witness to make a statement if he so desires, and without interruption, 
and at the conclusion of his statement subject himself to questions by 
the chief counsel and members of the committee if they so desire, 
Therefore, Mr. Armstrong, the committee welcomes you this mornin 
to these he arings, and we are very glad to have your appearance oa 
your testimony and the presentation of any information that is rele- 

vant to this and can shed any light on the matter before the com- 
mittee. 

If you have a statement, which I believe you advised me a few 
moments ago that you did have, that you would like to make, the 
committee will give you that opportunity at this time. 

Mr. Armstrong. Thank you, Mr. C shairman. 

Mr. Chairman, as I mentioned to you, sir, I have received this invi- 
tation as of about 10 o’clock last night when I returned from Navy 
business conducted in the past 2 days by me in New York City and 
the New York area, and, consequently, I apologize for not having a 
written statement. 

I have a few brief observations which I would like, with your per- 
mission, to make. 

The Cramman. Y es, but let me also say that at a press conference, 
Mr. Armstrong, on last Friday I openly and publicly announced the 
arrangements Beirig made for’your appearance here, which was car 
ried in the press, and certainly your office and those interested should 
have been able to have gotten the word to you; not that it makes a 
great deal of difference, but I do not want the record to indicate that 
you are being brought in here by a notice as of last night. 

Mr. ArmsrronG. I was at the Secretary’s conference in Quantico, 
and I kept in touch with my immediate staff as to whether I had 
been invited or not, and I was informed right up until yesterday noon, 
when I was in touch with my office, that I had not been. 

The Cuatrman. Let the record show that the public announcement 
was made last Friday, and, since you have made your statement now 
that you were advised only last night, if you would like to plead to this 
committee insufficient time to prepare for it, the committee certainly 
would meet that accommodation for you because we do not want to 
take any unfair advantage of you. 

Mr. Armsrrona. Sir, that isn’t the point at all. I have no desire 
to prepare other than to be permitted to give a few observations which 
I have, and my point was to'apologize to you and your committee for 
not having a written statement. 

The Cuatrman. That is all right. 

Mr. ArmstronG. My remarks are, hence, extemporaneous and I 
hope you will forgive me if they are not as carefully worked out from 
the standpoint of wording and language as they perhaps should be in 
justification to this committee. 

Mr. Chairman, I would first like to state that when the House of 
Representatives adopted the resolution to establish the Committee 
on Legislative Oversight I, for one, was particularly delighted because 
I had served on the Commission for several years and I was concerned 
at what appeared to me, particularly subsequently as it occurred, fol- 
lowing the very unfortunate death of the chairman of this commit- 
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It appeared to me that this committee, which had originated the 
legislation that established the Securities and Exchange Commission, 
unfortun: ately was not able, because of the press of ‘its business, to 
give this © ommission and some of the legislative problems which we 
had the attention which I felt was necessary, and I went up at that 
time and advised the Speaker of my views, and Ihada very fine under- 
standing with him that some of the legislative problems which the 
Commission was struggling with would undoubtedly be brought be- 
fore this committee. 

Then you will remember, sir, that at the time that you first assumed 
the chairmanship I made reference to the fact in my opening remarks 
of the unfortunate death of Mr. Priest, and I did not say, but I say 
now, that I had the very warmest understanding that legislative 
recommendations that the Commission had made toward the end of 
the previous session would be considered in the coming session. Un- 
fortunately, the « eee wasn’t able to do that. 

I believe that there are a number of legislative matters which should 
be gone into, sir, by this committee for the purpose of strengthening 
enforcement, and these recommendations have been made in two 
Congresses. 

Secondly, I would like to say something about the relationship of 
the Commission to the industry which, under the Federal securities 
laws, the Commission is charged with regulating. 

I think it is important to realize at the outset that in 1933 the 
Congress made a legislative decision whereby the Federal regulatory 
agency would not pass upon the investment merits of securities. The 
first bill that was put into Congress in 1933 would have given the 
Commission, then the Federal Trade Commission, the right to pass 
on the merits just as under certain State blue-sky laws that is’ per- 
mitted. 

The philosophy was not adopted, and the philosophy in the Securi- 
ties Act of 1933 is twofold: one, to assure disclosure of the basic 
pertinent financial facts about the corporation whose new securities 
are being issued and sold to the public either by the issuer or by 
a controlling person; and, secondly, to detect, prosecute, and punish 
fraud. 

The same philosophy was carried through in the Securities Ex- 
change Act of 1934 which is the act under which corporations whose 
securities are listed and registered on national securities exchanges 
are, generally ee req juired to file annual and interim reports 
properly certified in form ‘required by the Commission. And the 
same philosophy was adopted in the Maloney act amendments of 1936 
in which the Congress permitted the establishment of the national 
association which, in turn, would have self-regulatory powers in 
regard to the over-the-counter business. 

Now, Mr. Chairman, the basic purpose of these laws is to assure 
full disclosure to prevent manipulation and to stamp out fraud in 
securities. 

Sir, I would like to say—this is my third point from the stand- 
point of the committee—that these laws contemplate and the admin- 
istration of these laws necessitate cooperation by industry organiza- 
tions. For ex: me the stock exchanges, the so-called national secur- 
ity exchanges, the National Association ‘of Securities De ealers, which 
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is set up under the Maloney act amendments of the Exchange Act 
and the Commission, over the years has been depended upon, and 
still is, with the full cooperation of the organized securities industry, 
to police the market. 

hirdly, I would like to say—and I think this is extremely in- 
portant from the standpoint of the national interest—this securities 
market that we have, Mr. Chairman, is in a sense the great. market of 
people’s capitalism. There are over 8 million shareholders of cor. 
porations in America, and it is through the financing that is done in 
new issues under the Securities Act and through the trading of secu- 
rities on national securities exchanges, under the Securities Exchange 
Act and on the over-the-counter market, as self-policed in part by the 
NASD, that these markets have obtained and gained back the con- 
fidence of the investing public which was lost as a result of the abuses 
of the twenties. And I feel that this committee should give every 
possible support and backing to the work of the Commission and the 
work of the industry organizations in policing the market so as to 
keep and retain the c onfidence of the investing public. 

That, sir, is the general observation that I have to make at this time 
about the work of this committee, and anything that I can do to give 
help and advice to you on my views as to how it should be carried out 
I would desire, as I have often expressed to you, sir, be delighted to 
give. 

I would like to say that I consider the support of this committee 
the thing that. is needed so far as the SEC is concerned, and I am very 
frankly outraged by some of the things that have been expressed in 
regard to the possibility that SEC Commissioners and staffs would be 
influenced by anybody. I have been acquainted 

The Cuarrman. Would you make that statement agnin' 

Mr. Armstrone. I said I have been outraged 

First I said that the support of this oonamitter, Mr. Harris, was 
what the Commission needs more than anything else. 

The Cuarrman. Yes. 

Mr. Armstrong. Support and backing in its legislative program 
and in all of the other things that are needed to be done, and to permit 
the industry to do a decent and effective policing job so as to retain 
the confidence of the investing public. 

The Cuarrman. It was the other statement that I wanted. I am 
not sure that I got the full import of it. 

Mr. Armsrronc. I have been outraged by statements which I have 

‘ead in the newspapers to the effect that some people are of the opin- 
ion that members of the Securities and Exchange Commission and 
members of the staff could possibly be influe ‘need in some improper 
way by anybody. 

Now, as far as the Last Boston Co. case is concerned, I haven’t had 
an opportunity to do other than glance through it because, as I said, 
I have been away in New York with the Navy for the last 2 days. 
But I would like to asosciate myself in complete support. with what 
Mr. Gadsby said in his statement. I think his statement sums it up 
to perfection, and I believe that it also gives the history of that litiga- 
tion. 

I would just like to say in passing that when in 1953 I became a 
member of the Commission the Commission was in the middle of the 
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last of five successive reductions in force brought about by reduced 
appropri: ations, and there were something like 2,000 reports of cor- 
porations which had been filed with the “Commission in compliance 
with the law which the Commission staff had not even been able to 
examine. And, because of the budgetary situation which we were 
in in 1958, it was necessary for the Commission to make a decision 
that virtually all reports which were older than the current filing 
would not be examined, simply because we didn’t have the staff to do 
it. But thereafter we asked the staff, and the staff came up with 
a few cases where filings not only had not been examined but were 
delinquent.. We asked them to give us the delinquent filings; and, lo 
and behold, as I recall, sometime in 1954—but it may have been—I 
can’t give you the exact date—the Commission staff reported to 
the Commission that here was a company, the East Boston Corp., that 
hadn’t filed a report since 1948. And our question was, Well, how 
did that come about ?: that’s an outrage: and What is the East. Boston 
Corp. ? 

You know the rest of the story. It is a little company listed on 
the Boston Stock Exchange. But it hadn’t filed its reports, and we 
immediately told our General Counsel and instructed him to institute 
proceedings in the Federal court for a mandatory injunction, and you 
know the rest of the story, the story of the litigation, the diffie ulty we 
had with it. 

I would like to add one more thing. There has been some criticism 
that I read in the newspapers of a member of this committee criticizing 
the Commission for not bringing criminal proceedings, and I would 
like to point out for the purpose of the record—and I think this is 
something that the committee ought to look into in terms of legislative 
power—the Securities and Exchange Commission, Mr. Bennett, has 
no authority to bring criminal proceedings. They have to be brought 
by the De ‘partment of Justice. The statute so provides. 

Mr. Bennerr. They can recommend, however; can they not ? 

Mr. Armstronc. The Commission can recommend it, but can’t 
bring it. And I think, sir, that is one of the statutory authorities that 
thise ‘ommittee should very well look into because there are many, many 
criminal reference cases lyi ing around your U.S. attorney's offices that 
haven’t been prosecuted because of the press of business of the Depart- 
ment of Justice. 

But the point is that the stipulation was dictated by the judge in 
the Federal court that this is what his decision was in the matter. So 
far as I am concerned as Chairman of the Commission at the time, it 
precluded the possibility of any criminal action being taken. 

The Cuarrman. Mr. Armstrong, I sense that there are going to be 
some questions on this matter. May I respectfully ask that you step 
aside for a few minutes. I am going to ask Mr. Williams to preside 
and ask Mr. Baldwin Bane, to come to the committee. And during 
the interim that Iam away he may be interrogated by those who have 
some questions. Then, as soon as he is concluded, you may resume. 

Mr. Armstrone. Thank you, sir. 

The Crarrman. At which time I hope that I will be back. But I 
am not sure that I will. 

Mr. Armsrrona. I certainly hope you are. 

The Cuairman. I hope so because I have questions myself that I 
Want to vet some answers to. 
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Mr. Armstrong. I certainly hope you are because yours is the ear 
that is needed in this case on this Commission. 

The CuarrmMan. I hope there is not too much of an implication 
behind that. But you will have my ear, I can assure you of that. 

Mr. Armstrronc. There is no implication behind it, Mr. Chairman, 
What I am hoping will come out of this is some serious consideration 
of legislative and budgetary prob lems that this Commission has, 
That’s the best thing you can do for it. 

The Cuatrman. I know how interested you have been, and other 
members of the Commission, with reference to certain amendments, 
This committee has given a great deal of consideration to amendments 
of the Securities Exchange Act. We have kept up with this program 
pretty carefully. We now have many, many amendments before us, 
They are going to be considered. I cannot indicate whether or not 
they will be approved. 

Justaminute. You have had your say for a moment. 

Mr. Armstronc. No, sir; I have been cut off. Iam not through. 

The Cuarrman. You will have an opoprtunity. 

Mr. Armstrrone. Good. All right. 

The Cuarrman. However, I want to say that you have made some 
recommendations heretofore to this Congress for certain amendments 
which I doubt very seriously that this Congress will approve; you 
have made some recommendations which I think are very admirable 
and will be approved. But there are some highly controversial mat- 
ters included in those recommendations, and I can assure you that the 
committee will in the future, as in the past, give consideration to them, 

If you will cooperate with the committee 

Mr. Armstrone. I certainly will. 

The Cuarrman. I do not want to cut you off in anything you want 
to say—— 

Mr. Armstrona. I won't say it now, but I am not through with my 
statement, sir. 

The CuarrMan. It isa rather unusual thing: You told me a moment 
ago you had about 10 minutes that you w: anted to avail yourself of, 
and you have made nearly 20 minutes of it now 

Mr. Armstrone. I have been waiting for 2 years, Mr. Harris, to get 
a chance to make this statement before ‘this committee, and IT hope you 
will hear me. 

The Cuatrman. As I recall, Mr. Armstrong, you have been before 
this committee on a number of occasions. 

Mr. Armstronec. Yes, sir. 

The CHArRMAN. You have been before this committee in the begin- 
ning of each Congress of the United States. 

Mr. Armsrrona. Yes, sir: and what have we talked about? This 
committee has spent most of its time talking about 

The Cuairman. The chairman has asked your cooperation now, if 
you will. This is not the only matter we have before this Congress, 
and I am 5 minutes late. I told you that I had to be at the Rules 
Committee on this matter. You will have your chance and your 
opportunity. 

Mr. ArmstronG. Fine. Thank you, s 

The CHatrman. If you will accommodate the committee we will 
appreciate it. 
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Mr. ARMSTRONG. Yes, sil 

The CuarkMan. You may step aside for a few minutes. We thank 
you very much. 

Mr. WiLuiAMs (presiding). Is Mr. Bane here? 

The committee will come to order. 

Do you solemnly swear that the testimony you are about to give 
to this committee will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 





TESTIMONY OF BALDWIN BANE, FORMER DIRECTOR, DIVISION OF 
CORPORATION FINANCE, SECURITIES AND EXCHANGE COMMIS- 
SION 


Mr. BANE. | clo. 

Mr. WituiaMs. Youare Mr. Baldwin Bane / 

Mr. Bane. That’s right. 

Mr. Witttams. Would you identify yourself for the record, please, 
sir ¢ 

Mr. Bane. I am Baldwin Bane, of Virginia, born and raised in 
Virginia. I was with the Securities and Exchange Commission from 
its inception, and practically all of that time I was what they called 
Director of the Corporation Finance Division. Part of the time in 
the organization I had other positions, but then came back to that 
after they got the Division set up. 

I have no statement to make. I am here at the request of the com- 
mittee, and glad to be of any service to it that I can. 

Mr. Wituiams. Thank you very much, Mr. Bane. 

The Chair recognizes the counsel. 

Mr. LisuMan. I have only one or two questions to ask Mr. Bane. 
One of the committee members felt that Mr. Bane should be here 
because of the fact that he had been Director of C orpor ation Finance 
during a part of the period in which the committee is interested. 

Mr. Bane, what were the dates that you were Director of the Division 
of Corporation Finance / 

Mr. Bane. I was Director of the Division of Corporation Finance 
[ might say that IT had been what they called Chief of the Security 
Division of the Federal Trade Commission when the Federal Trade 
Commission was administering merely the 1933 act, before the 1934 
act Was passed setting up the new Commission. I came with that new 
Commission as Executive Administrator, I think was the title, to help 
organize. After that was organized I went back to what was then 
called the Registration Division, and after it became the Corporation 
Finance Division I stayed with that as Director of it until October 
1, 1952 

Mr. Lisuman. And you are familiar with the form 10-K required 
to be filed annually by registe red companies / 

Mr. Bane. Yes, sir. 

Mr. Listirwan, And while you were holding an official position with 
the Commission will you please state what policy or rule was followed 
with respect to the handling of such 10-K reports when they were 
first received by the (Commission / 

Mr. Bane. I think, if 1 may, Mr. Lishman, you will better under 
stand if I give you a setup of the Commission. 
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Mr. Lisuman. That will be very fine. 

Mr. Bane. And of the Division. 

When the 1934 act was passed and these first 10 were passed, which 
Were necessary to be registered on the exchange, we had a little sep- 
arate unit that handled that kind of stuff. Afterward, because of 
shortage of personnel, they were all merged togther because you had 
statements coming in from concerns listed on the exch: ange ; also state- 
ments under the 1933 act for registration of so-called new offerings, 
They were merged. When those reports came in they had been as- 
signed to specific groups. 

At the beginning, of course, there weren't this many, but they ulti- 
mately grew to 12 groups. Each of those groups reported to an 
Assistant Director. These 10-K reports were examined in those 
groups, taken up to an Assistant Director and discussed for review, 
If there was anything wrong it was communicated to the company, 
and an effort made to get a correction. If they failed to file, there 
was a tab kept on it. If they failed to file, that was recorded through 

particular system and an effort was made to get them to file and 
to get the exchange on which they were listed to cooperate in obtain- 
ing the filing. 

Does that answer your question, sir? 

Mr. Lisuman. Yes, sir. 

Was the policy followed of reporting to the Commission itself con- 
cerning the facts about any delinquent filing of the 10-K report? 

Mr. Bang. Not everyone, sir. I don't think ever yone that might be 
delinquent for a year—we were still trying to get the company to 
report it. 

[ remember a particular occasion that came up yesterday. I was 
here, you aaah. at your request, yesterday. We always had trouble 
getting these 10-K reports from the securities listed on what you 
might call the so-called Western Mining Exchange, like Salt Lake, 
San Francisco, and so forth. That was taken up with the Commis- 
sion and discussed at some le ngth, as a result of which, as I remember 

two teams were sent out, one from the so-called Trading and Ex- 
one Division and one I sent out. That from the Trading and 
Exchange Division was to see if we couldn't obtain greater coopera- 
tion from the exchanges in helping us to obtain them and to see if we 
couldn’t get some rules of the exch: ange changed so as to facilitate, 
shall I say, suspension or delisting proceedings if the concern con- 
tinued to refuse to file. 

I sent out a team because I thought there had been fraud in some 
of those transactions plus fraud in some of the sales of newly regis- 


tered securities under the 1933 act. As a result of that I would Say 
some people went to the jug. Some of those filings were very late. 
But the rules of the exchanges like Salt Lake, San Francisco, Spo- 


cane, and so forth, the rules were changed and they began to use more 
the power of suspension, and then, following that, an initiation by 
the exchange often for delisting the security Involved with no contest. 

We would hold a hearing which was ve ry, say, short, and the Com- 
mission would delist quite a few of those companies for failure to 
file. 

Really we found after we sent these men out that some of those 
companies were little more at the time than, if that much, a room In 
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some building. In other words, they were not in operation. Those 
were first suspended. 

When we first sent out there we got enough to get suspension from 
trading of a great many of them because of failure to file. Then after 
that a great many of them—I don’t remember the number—were 
delisted. 

Mr. Lisuman. Mr. Bane, during the time that you were with the 
Commission had the Commission any rule requiring periodic reports 
tothe Commission of delinquent 10—-K reports ¢ 

Mr. Bane. Any written, specific instructions / 

Mr. LisuMan. Any specific instructions that the staff should file 
periodic reports with the Commission concerning such- 

Mr. Bane. I remember no such rule. But I think it is fair to add, 
Mr. Lishman, there were directions to follow, given more or less orally. 
You would go up and discuss—I have done it often—that there were 
a great many of these companies delinquent, especially from the ex- 
changes I speak of. We discussed action to be taken. 

I don’t remember of any specific directive or rule from the Commis- 
sion as to what that should be. We were attempting to get the filing, 
cooperation from the exchange. If the thing got kind of out of hand 
and we weren't getting the reports, we weren't getting the coopera- 
tion from the exe hi ange, we would come back tot he C ommission, usué ally 
with a specific case, after that general instruction, recommending the at 
some ot her proceeding be taken under either 19(a) or 19(b) or through 
the court. 

Mr. Listiman. Mr. Bane, did you ever discuss with the full Com- 
mission the question of delinquency in the filing of the 10-K report? 

Mr. Bane. Oh, yes. 

Mr. LisuMan. How often would you have such discussions with the 
full Commission ? 

Mr. Bane. That’s asking how often / 

Mr. Listiman. Yes. 

Mr. Bane. It would be a guess, but I would say frequently I have 
had discussions with the full Commission about the delinquency in the 
filing of 10-K and other interim reports like 8-K. But they mostly, I 
say, related to these smaller exchanges, and, largely, as I remember it, 
these mining issues. I don’t remember any specific directive, so-called 
written rule or directive coming out of it. 

Mr. LisumMan. Well, was it discretionary with you or with the staff 
as to what reports would be discussed with the Commission ? 

Mr. Bane. There was a certain amount, if you want to call it that, 


of discretion, yes. The staff, as long as it felt that there was a pos- 
sibility of obtaining these re ports, and through the cooperation of the 
exchange it was getting the reports, there was nothing to take up 


unless we felt was fraud. 

Mr. Lisiiman. I was going to come to that. Let us assume that you 
have a 10-K report which is materially deficient or is fraudulent and 
contains false and misleading statements. Was there any written in- 
structions from the Commission to the staff that that type of report 
must be brought to the Commission's attention immedi: itely ? 

Mr. Bane. There was no written instruction, as I re *member it. but 
it was a clear undertanding that if there were filed a 10—-K report de- 
linquent in any way, and after, with correspondence and requests, 
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that was not corrected, that case was to be brought to the Commission 
with a recommendation for what was considered appropriate action, 
That we did. 

Mr. Lisuman. Was it up to the discretion of the staff as to which of 
such reports would be brought to the attention of the Commission? 

Mr. Bane. Yes, it would be fair to answer that. Because the staff 
was acting under general instructions and they had to make a decision 
as to whether those people were making an effort to cooperate or 
whether they weren't. To that extent certainly there was discretion. 

Mr. Lisuman. Is it a fact that all of such delinquent 10—K reports 
which were false or misleading or fraudulent were not always brought 
to the attention of the Commission ? 

Mr. Bane. Yes, because they were corrected. Those that were cor- 
rected in response to what we used to call a letter of deficiency, we 
didn’t bring those to the Commission when it was felt that they had 
been corrected. 

Mr. Lisuman. In the case where you had, for example, written 
letters to a company and it had failed to respond, would it be con- 
sidered the duty of the Director of Corporation Finance to call that 
to the attention of the Commission immediate ly ¢ 

Mr. Bane. I am sure that we always did, and often got a delisting 
proceeding, generally without contest, and I think not too many times 
we went up with a recommendation for criminal or court suits, eivil 
injunction or mandatory injunction or criminal prosecution. 1 don't 
think we did that but very, very few times. Usually, in the vast ma- 
jority of cases, they were corrected and corrected rather promptly. 

Mr. Lisuman. In your opinion, wouldn’t it be a proper and rea- 
sonable rule for the Commission to require that when the staff found 
that a 10-K report contained false and misleading information or was 
otherwise mater: ally deficient, the staff must immedi: ately report such 
occurrence to the Commission itself instead of leav ing th: at within the 
discretion of the staff as to whether sufficient notification would be 
given / 

Mr. Bane. I think such a rule could be and would be useful. The 
staff generally, if it felt or if there was what was really a material 
and we used the words sometimes “willful” or “deliberate”—misrepre: 
sentation, we would take that immediately up to the Commission with 
that declaration. 

If we felt that the deficiency, even though material, was not de- 
liberate or willful, due to a misunderstanding of the requirement of 
the form, we attempted by correspondence to get it corrected, or by 
interview. 

Mr. LisHmMan. I have no further questions of Mr. Bane, Mr. Chair- 
mah. 

Mr. Witiiams. All right,s 

Mr. Moss / 

Mr. Moss. Mr. Bane, did you feel during your time on the Com- 
mission that it was a proper procedure where 10—-K’s were not filed 
and where correspondence produced no response nor compliance that 
activity would cease entirely ona listed company / 

Mr. Bane. Activity would cease / 

Mr. Moss. Efforts to bring about response. 


Mr. Bane. No, sir. I don't think anybody ever had that concept, 


Mr. Moss. 
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Mr. Moss. In your Division did you forward to someone else a 
recommendation for delisting? Wasthat a practice? 

Mr. Bane. Only to the Commission. 

Mr. Moss. Only to the Commission ? 

Mr. Bane. Everything that came through me. There was nobody 
between me and the Commission. Generally came from the boys on 
the staff who did the spadework, and we would have a discussion. as 
a result of which there would be a memorandum prepared, or some- 
times orally. It would be taken up to the Commission. 

Mr. Moss. Was Mr. Woodside a subordinate of yours ? 

Mr. Bane. Yes, sir. 

Mr. Moss. If he failed to approve a recommendation for delisting 
were you acquainted with that fact ? 

Mr. Bane. Ordinarily I would have been unless there was some par- 
ticular reason. But, yes, the answer to that as a rule is “yes. 

Mr. Moss. On the Hast Boston case it is my understanding that 
they failed to file their 10-K’s for 1948, 1949, 1950, 1951, 1952. 1953, 
and 1954. In 1949, in November, a recommendation reached Mr. 
Woodside’s desk from his staff that delisting proceedings be instituted 
against that company. He testified that he did not concur, and the 
record of the Commission files would show that up to 1951 there was 
ee with East Boston in an effort to bring about com- 
pliance, but that from 1951 to 1954 no activity at all was undertaken 
by the staff of the Commission to bring about compliance with the 
regulation relative to 10-K reports. Would that be a normal case? 

Mr. Bane. No. 

Mr. Moss. W ould it be an exception / 

Mr. Bane. It would be exceptional in this way: We generally 
kept—and I would say there may be other cases like it; I wouldn't 
say there aren't—but generally we kept after these people who had 
failed to file or had failed to correct. We continually kept after them. 

Now we did not keep after them, as I have said before, before other 
committees of Congress and before this committee—we were always 
handicapped by lack of staff. We were always short. The people 
that filed under the 1933 act, for instance, to sell new securities, or a 
proxy statment or something of that kind are on your neck to have it 
done the day before yesterday. There wasn’t that pressure for the 
10-K’s. And then. with a short staff, it was a normal thing for the 
staff to get to those 10—K’s last. 

Mr. Moss. First let me ask you were you familiar withthe Hast Bos- 
ton case / 

Mr. Bane. No, sir. I don’t remember ever seeing it. The Z’ast 
Boston case, if you asked me if such a corporation existed and wher- 
ever it was when I first saw it—in the papers—I wouldn’t have known 
anything about it. 

Mr. Moss. Say, at the time you left the Commission it was then 4 
years delinquent in its 10-K reports. Do you recall many cases that 
were 4 years delinquent / 

Mr. Bane. I do not recall many. I have no doubt that there were 
some cases on these western exchanges that 1 speak of that were 4 
years delinquent. We were continu: ally making an effort to get them. 

As I told you, we finally sent out two teams, but a great many of 
those were suspended from trading, Mr. Moss. 
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Mr. Moss. In those instances you have indicated that they were, as 
a rule, already suspended from trading by the exchanges. 

Mr. Banr. Many of them were. 

Mr. Moss. In the Hast Boston case that was not true? It was not 
suspended by the exchange / 

Mr. Bane. Not as I understand. 

Mr. Moss. Although the exchange did forward letters to the Com- 
mission during 1951 complaining of the East Boston Co. 

You have indicated problems of staffing. 

Mr. Bane. And that isa big problem. 

Mr. Moss. Would it be possible for the lack of adequate staff t 
atfect only this one case ¢ 

Mr. Bane. Certainly not. It didn’t affect just this one case. 

Mr. Moss. When a case reached that extreme / 

Mr. Bane. No: but it was affecting—lI have made no effort to go 
back to the Commission since I was first called about this Thursday. 
I haven't done it. I will put it that way. But I have no doubt that 
as of that same period there are other companies that were in practi- 
cally the same situation, and we were still making an effort to obtain 
the filing of the 10-K rather than start a delisting proceeding. 

Mr. Moss. Mr. Bane, that is the thing that interests me on East 
Boston. It seems to me that in all respects it stands out just like a 
sore thumb. It seems to be, somehow, the exception. You say there 
were others probably equally delinquent and efforts were continued 
to bring about compliance. 

Mr. Bane. Yes, sir. 

Mr. Moss. The files of the Commission show that that was not the 
case with East Boston. In fact, no real effort was made until 1954 
following the filing of the suit by a stockholder. At that point and 
only at that point did the staff of the Commission or the Commission 
resume active interest in bringing about compliance from East Boston. 

Mr. Bane. May I say something in reply to that, Mr. Moss? 

Mr. Moss. Certainly. 

Mr. Bane. I don’t know the particulars of the Last Boston case. | 
have not been down to the Comm'ssion to check them up, but I will say 
this, and I have said it many times before: I had the utmost confidence 
in the ability and integrity of that staff, and I would compare it in 
backing with any comparable staff of any organization in either pri- 
vate or public interest. 

Mr. Moss. Mr. Bane, I have the utmost confidence in the great ma 
jority of the people who work for the Government, but when I am 
faced with a matter which seems to be contrary to all sound procedure 
it stimulates my interest and I want to know why this one single case 
seems to be exceptional. It has so very many interesting facets to it. 

Mr. Bane. I understand that. I can see your point very well, Mr. 
Moss. 

Have you asked the Commission to look through its records, or have 
you had some of your staff look through its records to see whether, 
as of approximately the same time, there weren't some other concerns, 
particularly on some of these smaller western exc ‘hh: mges, that were 
practically in the same fix / 

Mr. Moss. ] think we have more or less reached the conclusion that 
the western exchanges were a separate category, Where a number were 
involved 
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Mr. Bane. What ? 

Mr. Moss. A number of them were involved, and usually suspension 
in trading was undertaken by the exchange itself. 

Mr. BANE. And then followed by a delisting, and many of those 
that were suspended were uncontested. n 

Mr. Moss. The Commission had a recommendation for delisting, 
a clear recommendation for delisting which reached the desk of Mr. 
Woodside, and there it stopped. 

Mr. Bane. He wasthen Assistant Director, as I recall. 

Mr. Moss. If it had not stopped and action taken to bring about com- 
pliance it would not be nearly so interesting as it 1s, bec ause action 
did not continue to bring about compliance, nor was it resumed until 
almost 4+ years later. 

I think those are all the questions I have, Mr. Chairman. 

Mr. WituiAMs. Mr. Bennett. 

Mr. Bennett. | have only one or two questions. 

[ want to say, Mr. Bane, of course I do not question your honesty 
or integrity inany way. I have observed your work at the Commission 
and your many appearances before this committee during the years 
that I have served on it. You have always been most helpful, very 
meer and frank and cooperative. 

I do, however, question the judgment of those who had the respon- 
sibility requiring the filing of these 10-K reports in this case. While 
you say you have no recollection of it—and I do not doubt your 
word at all on that—yet the fact that for 4 or 5 years this company 
failed to file its reports and the Commission took no action other than 
to write a letter or two seems very strange and very negligent on the 
part of those who were charged with the; responsibility of seeing that 
these reports were filed, because I think you will agree with me that, 
whether the amount involved from a monetary standpoint is large or 
small, still those investors who have their money in firms such as this 
have a right to expect that the Securities and Exchange Commission 
will do what the Congress told —_ to do; in other words, require 
that these annual reports be filed, because in a case like this there 
isno other way for a small stockholder to get the information he should 
have. A small stockholder cannot, as a rule, afford the cost of suing 
the management, and, therefore, unless he ean rely on the agency of 
Government which polices the corporate industry he is almost helpless 
in getting the information to which he is entitled. Do you think that 
isa fair statement of the situation ? 

Mr. Bane. I think ~ at the stockholder and corporation, regardless 
of how small it may be, that is listed on the stock exchange should 
get and has a right to the information that the statute and the rules 
of the Commission pursuant thereto require to be furnished. Ab- 
solutely. With that I agree. 

I also would like to add, if I may, Mr. Bennett, that, with the 
shortage of staff and shortage of help, those 10-K’s are among the 
last things they get to, with somebody on your neck for 1933 act 
regist ration or a proxy statement or something of that kind. They 
will put them off longer in the examin: ition an the 1933 act state- 
ments. But with your general statement, , | agree. 

Mr. Benner. That is all I have. 

Mr. Wintuiams. Mr. Wolverton. 
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Mr. Wotverton. Mr. Bane, I regret that I was a bit late in ar- 
riving. 

Mr. Bane. I do, too, sir. 

Mr. Wotverron. It was due to the lateness of my train, 

Maybe I will ask some questions although I do not have many to 
ask that may not have already been covered by your statement or by 
answers that you have given. 

First, were you personally at any time contacted by anyone out- 
side of the Commission, in Government or out of Government, re- 
questing that you do or not do any particular thing ? 

Mr. Bane. No, sir. 

I have been requested by people in Government and out of Gov- 
ernment to expedite, if 1 could—that is hurry up—the examination 
of a statement. I have had people inside and outside of Government 
call me and tell me that Mr. So-and-so had something before the 
Commission, and, for what it was worth, he wanted to tell me he 
knew him and he thought he was a very reliable man. 

I never had anybody inside or outside of Government ask me to 
do, or tell me to do a specific thing in any specific matter. 

Does that answer your question, sir 

Mr. Wotverton. For what period of years, in length of time, had 
you been connected with the Securities and Exchange Commission 
in one capacity or another / 

Mr. Bane. From its organization, sir, until December 3, 1954. 

Mr. Wotvertron. Was there at any time during your service with 
the Commission any code of ethics adopted by the Commission that 
would apply to the use of influence by persons in Government or out 
of Government relating to the duties of the Commission ? 

Mr. Bane. Yes, there was a code of ethics, I think, Mr. Wolverton. 
I think there were two different codes. There was one adopted in a 
fairly early period in the Commission’s history. Then there was a 
broader and, I might say, stricter code adopted in later years—l 
should say in 1949 or 1950—as a result of some complaints—not about 
the Commission but about agencies generally—to the Congress. And 
Senator Douglas, as I remember, was pushing for some kind of code, 
and the Commission then adopted a code, one part of which prohibits 
ex-members or ex-employees of the Commission from practicing before 
it, with reference to any matter that they might have had any hand 
in, for 2 years or more. 

Mr. Wotverton. Were the codes to which you refer in your opinion 
adequate / 

Mr. Bane. They met the situation, I thought, sir, yes. 

Mr. Wotverton. Based upon your dupurtéeie e and knowledge of 
these codes and the manner in which they were applied, would you 
be able to tell this committee what, if any, additional standards should 
be set up to insure the elimination of influence / 

Mr. Bane. Were you through with the question / 

Mr. Wotverron. Yes. 

Mr. Bane. I would say, in the first place, that the — is In some 
respects, I think, too strict. To bar a man from the agency with 
which he has worked for a number of years and has experience from 
practicing before it in toto for 2 years is, to my mind, too severe. 
But I think the codes could be stre ngthened. 
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A man who has handled or has had anything to do with develop- 
ing a matter before the Commission should never be allowed to par- 
ticipate on the opposite side in that matter. 

I have no further specific things, Mr. Wolverton, to say because, 
frankly, during the whole time I was with that Commission I know 
of no effort, certainly not, to influence me; and I know of no effort 
made to exert influence on any other staff member or member of the 
Commission. 

Mr. Wotverron. Are the codes to which you referred codes by 
action of the Commission ? 

Mr. Bane. Yes. 

Mr. Wotverton. I assume, therefore, they would be a part of the 
records of the Commission and would be available to this committee. 

Mr. Bane. Oh, 1 am sure they would be. 

Mr. Wotvertron. Mr, Chairman, I suggest that our General Counsel 
and this staff procure and place in the record at this time such stand- 
ards and codes as may have been in existence at any time during this 
Commission’s existence since its inception. 

Mr. Bane. I might add, Mr. Wolverton, I think most of the codes 
before the Commission were written in what it calls its rules of prac- 
tice before the Commission. I think they were put in that, sir. 

Mr. Worverton. Let me ask that such information be m: ade a part 
of the record at this point. 

Mr. Witiiams. If there is no objection, we will make that a part 
of the record at this point. 

(The information referred to follows:) 

SECURITIES AND EXCHANGE COMMISSION, 
Washington, D.C., April 2, 1959. 
Mr. HERMAN CLAY BEASLEY, 
Chief Clerk, Special Subcommittee on Legislative Oversight, House Committee 
on Interstate and Foreign Commerce, Washington, D.C. 

Dear Mr. Beastey: I refer to your recent telephonic request for material to 
complete the records of the Subcommittee on Legislative Oversight. You re- 
quested that we furnish to you such standards and codes (of conduct) as may 
have been in existence at any time in the SEC. The specific record reference is at 
page 2187 of the hearing on June 25, 1958, and the request was made by former 
Congressman Wolverton 

Pursuant to your request I am enclosing for your record the following docu- 
ments : 

1. Rules of Practice, with amendments. 

2. An excerpt from the SEC Manual of Administrative Regulations (9/1/58) 
which is the current statement of the Rules of Conduct, together with a copy 
of the Commission's code of ethics. 

3. Office Memorandum No. 165, “Regulation regarding conduct of members and 
employees and former members and employees of the Commission”, February 
4, 1953, with amendments. 

4. Memorandum to the Staff, dated March 22, 1951 

5. Memorandum to all Members of the Staff, “Outside or Private Employment” 
February 14, 1949 

6. Office Memorandum No. 51-F, “Employees’ Securities Transactions”, July 
14, 1950. 

7. Office Memorandum No. 51-F, “Employees’ Securities Transactions,” Decem- 
ber 2, 1946. 

8. Office Memorandum No, 51—-C, “Employees’ Securities Transactions’, May 
10, 1946 

9. Memorandum to employees, “Rules Governing Employees’ Securities Trans 
actions”, February 10, 19438. 

10. Office Memorandum No. 103—A, “Outside or Private Employment”, April 10, 
1942 
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11. Office Memorandum No. 103, “Outside or Private Employment”, August 
1, 1941 

12. Office Memorandum No. 41-B, “Employees’ Securities Transactions”, 
May 28, 1941. 


13. Securities Act Release No. 1934, dated April 5, 1939. 
14. Securities Act Release No. 1761, dated June 27, 1938. 
15. Office Memorandum No. 51—A, “Employees’ Securities Transactions’, Octo- 


ber 28, 1937. 

16. Office Memorandum No. 60, “Government Policy Regarding Speculation in 
Corporate Stocks, Bonds or Commodities”, May 3, 1937. 

17. Office Memorandum No. 51, ‘Employees’ Securities Transactions’, August 
20, 1936. 

18. Office Memorandum No. 50, “Transactions in Securities by Employees”, 
August 8, 1936. 

19. Office Memorandum No. 33, ‘‘Transactions in Securities by Employees”, 
March 6, 1936. 

20. Office Memorandum No. 20, “Transactions in Securities by Employees”, 
October 21, 1935. 

21. Office Memorandum No. 14, “Purchase of Securities by Employees”, April 

22. Office Memorandum No. 5, “Transaction in Securities and Commodities by 
Employees”, January 22, 1935. 

23. Office Memorandum No. 8, “Interpretation of Commission’s Ruling of July 
6, 1934", December 12, 1934. 

24. “Regulation adopted July 6, 1934” 

Very truly yours, 
DANIEL J. McCAULEY, Jr., 
issociate General Counsel. 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON 25, D. C. 


RULES OF PRACTICE’ 
RULE I 
BUSINESS HOURS 


The principal office of the Commission, at 425 Second Street NW., 
Washington, D. C., is open each day, except Saturdays, Sundays, and 
holidays, from 9 a. m. to 5:30 p. m., eastern standard time or eastern 
daylight-saving time, whichever is currently in effect in Washington. 


RULE II 
APPEARANCE AND PRACTICE BEFORE THE COMMISSION 


(:) An individual may appear in his own behalf, a member of a 
partnership may represent the partnership, a bona fide officer of a 
corporation, trust or association may represent the corporation, trust or 
association, and an officer or employee of a State commission or of a 
department or political subdivision of a State may represent the State 
commission or the department or political subdivision of the State, in 
any proceeding. 

(6) A person may be represented in any proceeding by an attorney 
at law admitted to practice before the Supreme Court of the United 
States, or the highest court of any State or Territory of the United 
States, or the Court of Appeals or the District Court of the 
United States for the District of Columbia. 

(c) A person shall not be represented at any hearing before the 
Commission or a hearing officer except as stated in paragraphs (a) 
and (0) of this rule. 

(zd) Any person appearing before or transacting business with the 
Commission in a representative capacity may be required to file a power 
of attorney with the Commission showing his authority to act in such 
capacity. 

(e) The Commission may disqualify, and deny, temporarily or per- 
manently, the privilege of appearing or practicing before it in any 


1As amended effective September 11, 1946, and applicable to proceedings initiated after 
that date. 
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way to any person who is found by the Commission after hearing in the 
matter 


(1) not to possess the requisite qualifications to represent 
others; or 

(2) to be lacking in character or integrity or to have engaged in 
unethical or improper professional conduct. 

(f) Contemptuous conduct at any hearing before the Commission 
or a hearing officer shall be ground for exclusion from said hearing 
and for summary suspension without a hearing for the duration of the 
hearing. 

(g) For the purposes of this rule, practicing before the Commission 
shall include the preparation of any statement, opinion or other paper 
by any attorney, accountant, engineer or other expert, filed with the 
Commission in any registration statement, application, report or other 


document with the consent of such attorney, accountant, engineer or 
other expert. 


RULE III 


NOTICES OF HEARINGS AND ISSUES; SPECIFICATION OF PROCEDURES 


(a) Whenever a hearing is ordered by the Commission in any pro- 
ceeding, notice of such hearing shall be given by the Secretary or other 
duly designated officer of the Commission to each party to the proceed- 
ing, or to the person designated as being authorized to receive notices 
issued by the Commission. Such notice shall state the time, place and 
nature of the hearing and the legal authority and jurisdiction under 
which the hearing is to be held, and shall be accompanied by a short 
and simple statement of the matters of fact and law to be considered 
and determined. In proceedings pursuant to Section 8 of the Secu- 
rities Act of 1933 such notice of hearing shall include by number or 
name a statement of the items in the registration statement which 
appear to be incomplete or inaccurate in any material respect or to 
include any untrue statement of a material fact or to omit a statement 
of any material fact required to be stated therein or necessary to make 
the-statement therein not misleading, and such notice shall be accom- 
panied or followed by a short and simple statement concerning such 
items. 

(6) The time and place for any such hearing shall be fixed with due 
regard for the convenience and necessity of the parties or their repre- 
sentatives. The notice of hearing shall be given to each party a 
reasonable time in advance of the hearing by personal service, by con- 
firmed telegraphic notice or, in any proceedings other than those 
pursuant to Section 8 of the Securities Act of 1933, by registered mail 
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addressed to the last known business address of the party or his agent 
for service. 

(c) Unless otherwise ordered by the Commission, notice of any such 
public hearing shall be given general circulation by publication in the 
Federal Register where authorized, by release to the public press, and 
by distribution to the applicable mailing lists on file with the 
Commission. 

(d) In any proceeding parties other than the moving party shall 
give such notice of issues controverted in law or fact as is designated 
in the notice of hearing or special rules of this Commission. Parties 
claiming that facts have been admitted or issues have been conceded 
by failure of other parties adequately to controvert them shall make 
such claim at the opening of the hearing, provided, however, that no 
inadequacy of responsive pleading shall operate to relieve a moving 
party from establishing facts required by statute to be found by the 
Commission as a basis for granting the action sought. 

(e) In any proceeding the moving party shall, in the moving papers 
or the notice of hearing if that is practicable or, if not, as early as 
practicable in the course of the hearing, specify the procedures con- 
sidered necessary or appropriate in the proceeding, with particular 
reference to (1) whether there should be a recommended decision by a 
hearing officer, (2) whether there should be a recommended decision 
by any other responsible officer of the Commission, (3) whether the 
interested Division of the Commission’s staff may assist in the prep- 
aration of the Commission’s decision, and (4) whether there should 
be a 30-day waiting period between the issuance of the Commission’s 
order and the date it is to become effective. Any other party may 
object promptly, or within such time as shall be designated by the 
hearing officer having due regard to the circumstances of the case, to 
the procedure so specified and may specify such additional procedure 
as he considers necessary or appropriate and, in the absence of such 
objection or specification of additional procedure, may be deemed to 
have waived objection to the specified procedure and to the omission 
of any procedure not specified (unless the Commission, for good cause 
shown taking into account any resulting prejudice to other parties, 
determines the contrary). 

The hearing officer on his own motion may, or at the request of any 
party shall, call a conference of the parties at the opening of the 
hearing or at any subsequent time for the purpose of specifying and 
agreeing on the procedural steps to be followed or omitted in the 
proceeding. Any proposal agreed upon by all the parties shall be 
read into the record and shall determine the procedure in that respect, 
except that the Commission may, for good cause shown taking into 
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account any resulting prejudice to the parties, vary such procedure 
at the request of any party or, after notice, on its own motion. 


RULE IV 
AMENDMENTS 


(a) Whenever a hearing is ordered by the Commission in any 
proceeding pursuant to Section 8 of the Securities Act of 1933, as 
amended, and items in the registration statement which appear to be 
incomplete or inaccurate in any material respect, or to include any 
untrue statement of a material fact, or to omit a statement of any 
material fact required to be stated therein or necessary to make the 
statements therein not misleading, are not particularly specified in the 
notice, such items shall be so specified by amendment to the notice 
prior to the taking of testimony in regard to such items. The hearing 
officer may grant or deny a motion for such amendment. Such mo- 
tions shall be in writing, and may be filed with the hearing officer at 
any time prior to the termination of the hearing. On request of the 
registrant the hearing officer, after granting such motion, shall grant 
a reasonable time within which the registrant may familiarize himself 
with such matters before taking testimony in regard to such items, 

(6) In any other proceeding instituted by the Commission, amend- 
ment may be allowed to the order, rule to show cause or other moving 
papers, by the Commission on application to it, or by it upon its own 
motion. 

(c) When issues not raised by the pleading of a party or the Com- 
mission’s statement of matters to be considered and determined are 
tried by express or implied consent of the parties, they may be treated 
in all respects as if they had been raised in the pleadings. 


RULE V 
HEARINGS FOR THE PURPOSE OF TAKING EVIDENCE 


(a) Hearings for the purpose of taking evidence shall be held as 
ordered by the Commission. 

(6) All such hearings shall be held before a hearing officer who 
shall be an officer duly designated by the Commission, one or more 
members of the Commission, or the Commission. The hearings shall 
be conducted by the hearing officer in an impartial and orderly man: 
ner. All such hearings, except hearings pursuant to the provisions 
of Clause 30 of Schedule A of the Securities Act of 1933, as amended, 
or Section 24 (b) of the Securities Exchange Act of 1934, as amended, 
or Section 22 (b) of the Public Utility Holding Company Act of 


ee 


Tm! 


ee S,lc TC — rm — rh 





re 


1S 


REGULATORY COMMISSIONS AND AGENCIES 3899 


1935, or Rule N-45A-1 under the Investment Company Act of 1940, 
shall be public unless otherwise ordered by the Commission. 

(c) All witnesses at a hearing for the purpose of taking evidence 
shall testify under oath or affirmation, which shall be administered 
by the hearing officer. Hearings for the purpose of taking evidence 
shall be stenographically reported and a transcript thereof shall be 
made which shall be a part of the record of the proceeding. Tran- 
scripts of public hearings will be supplied by the official reporter at 
the prescribed rates. Transcripts of private hearings will be sup- 
plied at the prescribed rates to the parties. 

(zd) In any hearing for the purpose of taking evidence the hearing 
officer may withdraw from a case when he deems himself disqualified. 
In such event he shall immediately notify the Commission of his 
withdrawal and inform it of his reasons for such action. Any party 
or any person who has been granted leave to be heard pursuant to 
Rule XVII may in good faith request the hearing officer to withdraw 
on the grounds of personal bias or other disqualification. The person 
seeking disqualification shall file with the hearing officer a timely 
affidavit setting forth in detail the facts alleged to constitute grounds 
for disqualification, and the hearing officer may file a response thereto. 
If the hearing officer believes himself not disqualified he shall so rule 
and proceed with the hearing. If the person seeking disqualification 
excepts from the ruling of the hearing officer, the hearing officer shall 
certify the question together with the affidavit and any response filed 
in connection with it, to the Commission. The Commission may rule 
on the question without hearing or it may require testimony or argu- 
ment on the issues raised. The affidavit and response, any testimony 
taken, and the decision thereon shall be part of the record in the case. 

(e) In hearings for the purpose of taking evidence, every party 
shall have the right to present such oral or documentary evidence and 
to conduct such cross-examination as may be required for a full and 
true disclosure of the facts. The hearing officer shall regulate the 
course of the hearing, receive relevant and material evidence, rule 
upon offers of proof, and exclude all irrelevant, immaterial, or unduly 
repetitious evidence. During the course of any such hearing the 
hearing officer shall rule upon applications for issuance of subpoenas 
and issue such subpoenas in proper cases, shall rule upon applications 
for the taking of depositions pursuant to Rule VIII and upon other 
procedural matters relating to the hearing and may hold conferences 
for the settlement or simplification of the issues by consent of the 
parties where time, the nature of the proceedings, and the public in- 
terest permit. Upon notice to all parties, the hearing officer may 
reopen any hearing prior to the filing of a recommended decision 
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therein, or, if no recommended decision is to be filed, prior to the time 
for filing briefs with the Commission. 

(f) Subpoenas requiring the attendance of witnesses from any place 
in the United States at any designated place of hearing may be issued 
by any member of the Commission, the hearing officer or any other of- 
ficer designated by the Commission for that purpose in connection 
with any hearing ordered by the Commission, upon written application 
therefor. Subpoenas for the production of documentary evidence will 
issue only upon application in writing, which must specify, as nearly 
as may be, the documents desired and the facts to be proved by them, 
in sufficient detail to indicate the materiality, general relevance, and 
reasonable scope of the documents desired. 

(7) Witnesses summoned before the Commission shall be paid the 
same fees and mileage that are paid to witnesses in the courts of the 
United States, and witnesses whose depositions are taken and the 
persons taking the same shall severally be entitled to the same fees as 
are paid for like services in the courts of the United States. Witness 
fees and mileage shall be paid by the party at whose instance the wit- 
nesses appear. 

(hk) Except where these rules specify otherwise, all procedural appli- 
cations, motions and objections during the course of the hearing shall 
be made to the hearing officer, who may on his own motion certify any 
matter directly to the Commission. Exception to any ruling thereon 
by the hearing officer must be noted in order to be urged before the 
Commission. Upon exception to a ruling of the hearing officer, he 
shall promptly certify the matter to the Commission for its considera- 
tion and disposition in any case where (1) all the parties request such 
reference (2) his ruling, if reversed by the Commission at a later stage 
of the proceeding, would unduly delay or prolong the proceeding or 
cause undue inconvenience to the parties or (3) the Commission so 
directs. Objections to the admission or exclusion of evidence shall be 
in short form, stating the grounds of objections relied upon, and the 
transcript shall not include argument or debate thereon except as 
ordered by the Commission or the hearing officer. Rulings by the 
Commission and the hearing officer on all procedural applications, 
motions, and objections shall be part of the record. 

(t) Except where a different procedure is established by a par- 
ticular rule or regulation of the Commission, an application or declara- 
tion filed by a party other than the Commission in which the facts 
alleged have been duly verified under oath may state that the applicant 
offers it in evidence pursuant to this rule in any hearing thereon. If 
such offer is made the application or declaration shall be received in 
evidence at the hearing as proof in support of the allegations therein 
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without the necessity of the applicant appearing and introducing 
further evidence, unless any party or person having a bona fide interest 
in the proceeding gives notice of his objection to the admission of the 
application or declaration or of his intention to appear in opposition 
to the application or declaration. Such notice shall be filed with the 
Secretary or other duly designated officer of the Commission who shall 
promptly notify the applicant or declarant thereof. If the applicant 
or declarant fails to appear and support the application or declaration 
upon being notified of the objection, or intention to appear in opposi- 
tion, the application or declaration shall be dismissed, unless the Com- 
mission directs otherwise. Where timely notification of such objec- 
tion or intention to appear cannot be given applicant or declarant in 
advance of hearing, the hearing will be continued to permit the ap- 
pearance of the applicant or declarant. 


RULE VI 
MOTIONS AND PROCEDURAL APPLICATIONS 


(a) All motions and procedural applications not required to be 
made to the hearing officer pursuant to Rules IV (a) and V shall be 
made to and ruled upon by the Commission. 

(6) Motions or procedural applications calling for determination by 
the Commission shall be filed with the Secretary or other duly desig- 
nated officer of the Commission in writing, provided that motions or 
procedural applications calling for determination by the Commission 
but made in the course of a hearing may be filed with the hearing of- 
ficer in writing, who shall refer such motion or procedural application 
to the Commission. Any such motion or procedural application shall 
be accompanied by a written brief of the points and authorities relied 
upon in support of the same. Any party may file an answering brief 
within 5 days after service upon him of such motion or other applica- 
tion as provided in Rule XIV, unless otherwise directed by the Com- 
mission. Motions and procedural applications will be considered 
on the briefs filed following the time for filing the answering brief, 
unless otherwise directed by the Commission. No oral argument will 
be heard on such matters unless the Commission so directs. 


RULE VII 


EXTENSIONS OF TIME, CONTINUANCES, AND ADJOURNMENTS 


Except as otherwise expressly provided by law, the Commission for 
cause shown may extend or shorten any time limits prescribed by these 
rules for filing any papers and may continue or adjourn any hearing. 
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A hearing before a hearing officer shall begin at the time and place 
ordered by the Commission, but thereafter may be successively ad- 
journed to such time and place as may be ordered by the Commission 
or by the hearing officer. 

RULE VIII 


DEPOSITIONS 


(a) Any party desiring to take a deposition shall make application 
therefor in writing, setting forth the reasons why such deposition 
should be taken, the name and residence of the witness, the matters con- 
cerning which it is expected the witness will testify, and the time and 
place proposed for the taking of the deposition. Thereupon the hear- 
ing officer or Commission, as the case may be, may in his or its dis- 
cretion, issue an order which will name the witness whose deposition is 
to be taken, state the scope of the testimony to be taken, and specify the 
time when, the place where, and the designated officer before whom the 
witness is to testify. Such order shall be served upon all parties by the 
Secretary, or other duly designated officer of the Commission, a 
reasonable time in advance of the time fixed for taking testimony. 

(6) Witnesses whose testimony is taken by deposition shall be sworn 
or shall affirm before any questions are put to them. Each question 
propounded shall be recorded and the answers shall be taken down in 
the words of the witness. 

(c) Objections to questions or evidence shall be in short form, stat- 
ing the grounds of objection relied upon, but no transcript filed by the 
officer shall include argument or debate. Objections to questions or 
evidence shall be noted by the officer upon the deposition, but he shall 
not have power to decide on the competency or materiality or relevance 
of evidence. Objections to questions or evidence not made before the 
officer shall not be deemed waived unless the ground of the objection is 
one which might have been obviated or removed if presented at that 
time. 

(d) The testimony shall be reduced to writing by the officer, or un- 
der his direction, after which the deposition shall be subscribed by 
the witness and certified in usual form by the officer. The original 
deposition and exhibits shall be forwarded under seal to the Secretary 
of the Commission with such number of copies as may be requested by 
the Secretary of the Commission. Upon receipt thereof the Secretary 
shall file the original in the proceedings and shall forward a copy to 
each party or his attorney of record. 

(e) Such depositions shall conform to the specifications of Rule XV. 

(f) Any part of a deposition not received in evidence at a hearing 
before the Commission or a hearing officer shall not constitute a part 
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of the record in such proceeding, unless the parties shall so agree or 
the Commission so orders. 

(g) Depositions may also be taken and submitted on written inter- 
rogatories in substantially the same manner as depositions taken by 
oral examination. ‘The interrogatories shall be filed with the applica- 
tion in triplicate, and copies thereof shall be served on all parties by 
the Secretary or other duly designated officer of the Commission. 
Within 5 days any party may file with the Secretary his objections, if 
any, to such interrogatories, and may file such cross-interrogatories 
as he desires to submit. Cross-interrogatories shall be filed in tripli- 
cate, and copies shall be served on all parties, who shall have 3 days 
thereafter to file their objections, if any, to such cross-interrogatories. 
Objections to interrogatories or cross-interrogatories shall be settled 
by the Commission or hearing officer. Objections to interrogatories 
shall be made before the order for taking the deposition issues and if 
not so made shall be deemed waived. When a deposition is taken upon 
written interrogatories and cross-interrogatories, no party shall be 
present or represented, and no person other than the witness, a steno- 
graphic reporter, and the officer shall be present at the examination of 
the witness, which fact shall be certified by the oflicer, who shall pro- 
pound the interrogatories and cross-interrogatories to the witness in 
their order and reduce the testimony to writing in the witness’ own 
words. 


RULE IX 


CERTIFICATION OF RECORD, PROPOSED FINDINGS AND CONCLUSIONS, 
AND INTERMEDIATE DECISIONS 


(a) In every proceeding in which the Commission has not presided 
at the reception of the evidence, the entire record shall be certified to 
the Commission for final decision. The record shall include the 
moving papers, notice of hearings, respunsive pleadings, proofs of 
service, any motions or applications filed in the course of the proceeding 
and rulings thereon, the transcript of testimony, exhibits received at 
the hearing, any proposed findings and conclusions submitted by the 
parties, and any intermediate decision and exceptions thereto. 
Following any hearing before a hearing officer, except hearings in 
proceedings pursuant to the provisions of Clause 30 of Schedule A of 
the Securities Act of 1933, as amended, or Section 24 (b) of the 
Securities Exchange Act of 1934, as amended, or Section 22 (b) of the 
Public Utility Holding Company Act of 1935, or Rule N-45A-1 under 
the Investment Company Act of 1940, the record shall forthwith be 
filed with the Secretary of the Commissison. Following any hearing 
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before a hearing officer in the excepted cases, the record shall forthwith 
be filed with the Chairman of the Commission. 

(6) The hearing officer shall prepare a recommended decision in 
any proceeding in which a hearing office’s decision is required under 
the Administrative Procedure Act, unless such requirement is waived 
by all parties, and in any other proceeding in which the Commission 
directs him to prepare such decision. 

(c) Except to the extent that the Commission directs otherwise, in 
any proceeding where a required intermediate decision may under the 
Administrative Procedure Act be in the form of a recommended 
decision prepared by any responsible office of the Commission, such 
recommended decision shall be prepared by the staff of the interested 
Division, unless the requirement of an intermediate decision is waived 
by all parties. 

(d) All recommended decisions shall be advisory only, and the 
findings, conclusions and other matters therein contained shall not 
be binding upon the Commission. The initial page of the recom- 
mended decision shall contain a statement to such effect. In any 
proceeding in which, under the provisions of Rule XITI (A) of these 
Rules of Practice, the recommended decision is first to be made 
available to the public on the opening date of public argument on the 
merits before the Commission, or in the event of submission to the 
Commission without argument, upon final determination of such pro- 
ceeding, or pursuant to an order of the Commission, the initial page 
of the recommended decision shall also contain a statement to the effect 
that the recommended decision is confidential, shall not be made public, 
and is for the use only of the Commission, the parties and counsel, 
but copies of the recommended decision issued after it is made available 
to the public may omit such statement. 

(e) Intermediate decisions shall be filed with the Secretary within 
10 days after service upon the official charged with the responsibility 
for preparation thereof by the Secretary or other duly designated 
officer of the Commission of a copy of the record in the case, unless 
some other period is prescribed by the Commission. A copy of 
such intermediate decision shall be forthwith served on each party 
by the Secretary or other duly designated officer of the Commission. 

(f) In any proceeding any party may submit a statement in writing 
setting forth proposed findings and conclusions, which may be accom- 
panied by a brief in support thereof. Such statement and brief shall be 
filed with the Secretary or in the excepted cases listed in paragraph (a) 
of this rule, upon the Chairman of the Commission, or other duly desig- 
nated officer of the Commission within 5 days after the receipt by the 
party of a copy of the transcript of the testimony, if promptly at the 
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conclusion of the hearing he has ordered a copy thereof, or if he has 
not ordered a copy, within 5 days after the filing of the transcript of the 
testimony with the Secretary or other duly designated officer of the 
Commission, or within such other time as the Commission may specify. 


RULE X 
EXCEPTIONS 


(a) Within 5 days after receipt of a copy of an intermediate deci- 
sion, any party may file exceptions thereto. A copy of such exceptions 
shall be forthwith served on each party by the Secretary or other duly 
designated officer of the Commission. Exceptions shall be argued only 
at the final hearing on the merits before the Commission. 

(b) Objections to an intermediate decision not saved by exception 
filed pursuant to this rule will be deemed to have been abandoned and 
may be disregarded. 


RULE XI 
BRIEFS 


(a) In any proceeding any party may file a brief in support of his 
proposed findings and conclusions, and exceptions. Unless otherwise 
ordered by the Commission, briefs in support of exceptions to an inter- 
mediate decision shall be filed within 15 days from the date of service 
on the party filing the brief of a copy of the intermediate decision. In 
the absence of any intermediate decision, proposed findings and con- 
clusions and a brief in support thereof may be filed in accordance with 
Rule IX (f/f). 

(b) All briefs shall be confined to the particular matters in issue. 
Each exception or proposed finding or conclusion which is briefed shall 
be supported by a concise argument and by citation of such statutes, 
decisions and other authorities and by page references to such portions 
of the record, as may be relevant. If the exception relates to the 
admission or exclusion of evidence, the substance of the evidence 
admitted or excluded shall be set forth in the brief with appropriate 
references to the transcript. Reply briefs shall be confined to matters 
in original briefs of opposing parties. Any scandalous or impertinent 
matter contained in any brief may be stricken on order of the Com- 
mission. 

(c) Exceptions and proposed findings and conclusions not briefed in 
accordance with this rule may be regarded by the Commission as 
waived. 

(d) All briefs, including briefs filed pursuant to Rule VI (0), con- 
taining more than 10 pages shall include an index and table of cases. 
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The date of each brief must appear on its front cover or title page. If 
briefs are typewritten, 10 copies shall be filed; if printed or mimeo. 
graphed, 20 copies, provided that only 7 copies of briefs in proceedings 
held pursuant to the provisions of Clause 30 of Schedule A of the Secu- 
rities Act of 1933, as amended, or Section 24 (b) of the Securities Ex- 
change Act of 1934, as amended, or Section 22 (b) of the Public Utility 
Holding Company Act of 1935, or Rule N-45A—1 under the Investment 
Company Act of 1940, need be filed in any instance. No brief shall 
exceed 60 pages in length, except with the permission of the Com- 
mission. 

(e) Copies of briefs shall Le served by the Secretary or other duly 
designated officer of the Commission on the parties to the proceeding, 
and reply briefs may be filed within 5 days thereafter or within such 
other time as the Commission may specify. 

(7) Briefs not filed on or before the time fixed in these rules or by 
Commission direction will be received only upon special permission of 
the Commission. 


RULE XII 
HEARING BEFORE THE COMMISSION 


(a) Except as to motions and procedural applications dealt with in 
Rule VI, upon written request of any party a matter to be decided by 
the Commission will be set down for oral argument before the Commis- 
sion unless exceptional circumstances make oral argument impractical 
or inadvisable. Such request must be made within the time provided 
for filing the original briefs. 

(2) Unless otherwise directed by the Commission, not more than 
1 hour will be allowed for oral argument by any participant and, 
where the same or similar interests are represented by more than one 
participant, an aggregate of not more than 1 hour will be allowed the 
interests so represented irrespective of the number of participants, the 
time to be divided equally among such participants. In appropriate 
cases the Commission may, in its discretion, extend, shorten or reallo- 
vate the time prescribed herein. Oral argument should be succinct 
and avoid a repetition of matters already discussed in any briefs which 
may have been submitted. 

(c) The Commission shall determine the matter on the record, any 
briefs of the parties and any oral argument before the Commission. 

(2d) The Commission, upon its own motion or upon application in 
writing by any party for leave to adduce additional evidence which 
application shall show to the satisfaction of the Commission that such 
additional evidence is material and that there were reasonable grounds 
for failure to adduce such evidence at the hearing before the Commis- 
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sion or the hearing officer, may hear such additional evidence or may 
refer the proceeding to the hearing officer for the taking of such addi- 
tional evidence. 

(e) Any petition for rehearing by the Commission shall be filed 
within 5 days after issuance of the order complained of and shall 
clearly state the specific grounds and the specific matters upon which 
rehearing is sought. 

RULE XIII 


FILING PAPERS; DOCKET; COMPUTATION OF TIME; PUBLIC INFORMATION 3} 
CONFIDENTIAL TREATMENT 


(a) All reports, exceptions, briefs, and other papers required to be 
filed with the Commission in any proceeding shall be filed with the 
Secretary, except that all papers containing data as to which confi- 
dential treatment is sought pursuant to Rules 580, X-24B-2 or U- 
104(b) of the Rules and Regulations of the Commission, together with 
applications making objection to the disclosure thereof, and all papers 
and data relating to proceedings instituted by the Commission pur- 
suant to Rule N-45 A-1 shall be filed with the Chairman. Any such 
papers may be sent by mail or express to the officer with whom they 
are directed to be filed, but must be received by such officer at the of- 
fice of the Commission in Washington, D. C., within the time limit, if 
any, for such filing. 

(6) The Secretary shall maintain a docket of all procedings, and 
each proceeding shall be assigned a number. 

(c) Wherever under these rules, unless otherwise expressly pro- 
vided, any limitation is made as to the time within which any recom- 
mended decisions, proposed findings and conclusions, exceptions, 
briefs, or other papers are required to be filed with the Commission 
in any proceeding, hearing officers and parties who are residents of 
the following States: Montana, Idaho, Wyoming, Colorado, New 
Mexico, Utah, Arizona, Nevada, Washington, Oregon and California, 
shall have an additional period of 5 days; and hearing officers and 
parties who reside beyond the confines of the continental United 
States shal] have an additional period of 20 days within which to file 
such recommended decisions, proposed findings and conclusions, ex- 
ceptions, briefs, and other papers. For the purposes of this rule the 
person upon whom service is made by the Commission is the party 
whose residence shall determine whether the additional time provided 
herein shall be granted. 

(2) In computing any period of time prescribed or allowed by 
these rules or by order of the Commission the day of the act, event, or 
default after which the designated period of time begins to run is not 
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to be included. The last day of the period so computed is to be in- 
cluded, unless it is Saturday, Sunday or a legal holiday in the Dis. 
trict of Columbia, in which event the period runs until the end of 
the next day which is neither a Saturday, Sunday nor a holiday. In. 
termediate Saturdays, Sundays and holidays shall be included in the 
computation. A half-holiday shall be considered as other days and 
not as a holiday. 

(e) Unless otherwise specifically provided in these rules or by a 
particular rule, regulation or order of the Commission an original and 
8 copies of all papers shall be filed, unless the same be printed or 
mimeographed, in which case 20 copies shall be filed. 

(f) Unless otherwise provided by statute or rule or otherwise di- 
rected by the Commission, all information contained in any notifica- 
tion, statement, application, declaration, intermediate decision, or 
other document filed with the Commission pursuant to requirement of 
a statute or a rule or regulation or order of this Commission shall be 
available to the public. 

(g) Confidential treatment of material listed in paragraph (f) 
hereof may be requested for good cause where authorized by statute, 
Request for confidential treatment pursuant to the provisions of 
Clause 30 of Schedule A of the Securities Act of 1933, as amended, 
Section 24 (b) of the Securities Exchange Act of 1934, as amended, 
or Section 22 (b) of the Public Utility Holding Company Act of 
1935 shall be made, respectively, in accordance with Rule 580 X-24B-2, 
or U-104 of the Rules and Regulations of the Commission. In any 
case where a hearing for the purpose of taking testimony relating to 
whether confidential treatment should be granted or continued is to 
be held, the Commission may in its discretion, prior to the hearing, 
require the person desiring the confidential treatment to furnish in 
writing additional information in respect of its grounds of objection 
to public disclosure. Failure to supply the information so requested 
within 15 days from the date of receipt by the registrant of a notice 
of the information required, shall be deemed a waiver of the objec- 
tions to public disclosure of that portion of the information filed con- 
fidentially with respect to which the additional information required 
by the Commission relates, unless the Commission shall otherwise 
order for good cause shown at or before the expiration of such 15-day 
period. 

(Ah) All papers containing data as to which confidential treatment 
is sought, together with any application making objection to the dis- 
closure thereof, or other papers relating in any way to such application, 
shall be made available to the public only in accordance with the appli- 
cable provisions of Rules 580 (h), X-24B-2 (i) or U-104 (b) of the 
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Rules and Regulations of the Commission. Papers in connection with 
proceedings instituted by the Commission pursuant to Rule N-45A-1 
of the Rules and Regulations of the Commission shall not be made pub- 
lic except by order of the Commission. An intermediate decision, ex- 
ceptions thereto, proposed findings and conclusions, and briefs in 
support of such proposed findings and conclusions or in support of 
or in opposition to such exceptions, which are filed in connection with 
any hearing relating to a proceeding concerning confidential treat- 
ment shall, unless otherwise ordered by the Commission, first be made 
available to the public on the opening date of public argument on the 
merits before the Commission, or in the event of submission to the 
Commission without argument or with private argument, upon final 
determination of the proceedings by the Commission, and prior thereto 
shall be for the confidential use only of the Commission, the parties 
and counsel. 

(t) Information or documents obtained by the Commission in the 
course of any examination or investigation shall, unless made a matter 
of public record, be deemed confidential. Officers and employees are 
hereby prohibited from making such confidential information or docu- 
ments available to anyone other than a member, officer, or employee of 
the Commission, unless the Commission authorizes the disclosure of 
such information or the production of such documents as not being 
contrary to the public interest. Any officer or employee who is served 
with a subpoena requiring the disclosure of such information or the 
production of such documents shall appear in court and, unless the 
authorization described in the preceding sentence shall have been given, 
shall respectfully decline to disclose the information or produce the 
documents called for, basing his refusal upon this rule. Any officer or 
employee who is served with such a subpoena shall promptly advise the 
Commission of the service of such subpoena, the nature of the informa- 
tion or documents sought, and any circumstances which may bear 
upon the desirability of making available such information or docu- 
ments. 

(7) Matters of public record may be inspected in the Public Refer- 
ence Room at the principal office of the Commission, and such material 
on file at regional offices of the Commission may be inspected at those 
offices, during regular office hours. Copies of matters of public record 
will be furnished to any person upon request and upon payment of the 
charges therefor as specified in Rule 121 under the Securities Act of 
1933. 

(4) All final opinions and orders entered by the Commission in the 
adjudication of cases, and all rules of the Commission shall be released 
for general publication, except where confidential treatment has for 
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good cause been directed by the Commission. Copies of such published | 
material shall be available for public inspection at the office of the 
Commission or may be obtained by mail on request. Bound volumes of | 
past Decisions and Reports are obtainable from the Superintendent of | 
Documents, U. S. Government Printing Office, Washington, D. C., at | 
a prescribed charge. 

RULE XIV 


SERVICE OF INTERMEDIATE DECISIONS, EXCEPTIONS, BRIEFS, 
AND OTHER PAPERS 


(a) All intermediate decisions, exceptions, briefs, proposed findings 
and conclusions, or other documents or papers required by these rules 
to be served on any party to a proceeding shall be served by the Secre- 
tary or other duly designated officer of the Commission, provided that 
such papers relating to proceedings concerning confidential treatment 
pursuant to provisions of Clause 30 of Schedule A of the Securities 
Act of 1933, as amended, or Section 24 (b) of the Securities Exchange 
Act of 1934, as amended, or Section 22 (b) of the Public Utility Hold- 
ing Company Act of 1935, or Rule N-45A-1 under the Investment 
Company Act of 1940, shall be served by the Chairman. 

(6) Subject to the provisions of Rule III (6) hereof, such service, 
except on counsel to the interested Division of the Commission, shall 
be made by personal service on the party or his attorney of record or by 
registered mail addressed to the party or his attorney of record. 


RULE XV 
FORMAL REQUIREMENTS AS TO PAPERS FILED IN PROCEEDINGS 


(a) All papers filed under these rules shall be typewritten, mimeo- 
graphed or printed, shall be plainly legible, shall be on one grade of 
good unglazed white paper approximately 8 inches wide and 10% 
inches long, with left-hand margin 114 inches wide, and shall be bound 
at the upper left-hand corner. ‘They shall be double-spaced, except 
that quotations shall be single-spaced and indented. If printed, they 
shall be in either 10- or 12-point type with double-leaded text and 
single-leaded quotations. 

(6) All papers must be signed in ink by the party filing the same, or 
his duly authorized agent or attorney, and must show the address of 
the signer. 

(c) All papers filed must include at the head thereof, or on a title 
page, the name of the Commission, the names of the parties, and the 
subject of the particular paper or pleading, and the docket number 
assigned to the proceeding. 
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RULE XVI 
SIGNATURE OF COMMISSION ORDERS, SERVICE OF COMMISSION RULINGS 


(a) All orders of the Commission shall be signed by the Secretary 
or such other person as may be authorized by the Commission. 

(b) Copies of all decisions, orders and ruling by the Commission on 
any written application shall be served on the applicant and, if made in 
connection with a pending proceeding, on all parties thereto. 


RULE XVII 
INTERVENTION ; LEAVE TO BE HEARD; INFORMAL PARTICIPATION 


(a) Any interested representative, agency, authority or instrumen- 
tality of the United States or any interested State, State commission, 
State securities commission, municipality or other political subdivision 
of a State shall become a party to any proceeding upon the filing of a 
written notice of appearance therein. Except to the extent that these 
rules provide otherwise, the interested Division of the Commission 
shall be deemed a party to all proceedings. 

(6) Any person may, at the discretion of the hearing officer, be 
given leave to be heard in any proceeding as to any matter affecting 
his interests. Requests for leave to be heard shall be in writing, shall 
set forth the nature and extent of the applicant’s interest in the pro- 
ceeding, and shall be filed with the hearing officer or the Commission 
not later than 2 days prior to the date fixed for the commencement of 
the hearing, except that where a respondent is required to answer, 
requests for leave to be heard shall be filed within the time provided 
for the filing of the answer. The hearing officer or the Commission 
may direct any person requesting leave to be heard to submit himself 
to examination as to his interest in the proceeding. 

(c) Leave to be heard pursuant to paragraph (0) hereof may 
include leave to call and examine witnesses, to offer documentary evi- 
dence, to cross-examine witnesses, to file briefs, to submit proposed 
findings and conclusions and to make oral argument. The hearing 
officer shall determine the time and extent of such participation except 
that oral argument may be permitted only by the Commission upon 
written request therefor. Persons granted leave to be heard shall be 
bound, except as may be otherwise determined by the hearing officer, 
by any stipulation between the parties to the proceeding with respect 
to procedure including submission of evidence, substitution of exhibits, 
corrections of the record, the time within which briefs or exceptions 
may be filed or proposed findings and conclusions may be submitted, 
the filing of intermediate decisions, the procedure to be followed in 
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the preparation of decisions and the effective date of the Commission’ 
order in the case. Where the filing of briefs or exceptions or the sub- 
mission of proposed findings and conclusions are waived by the parties 
to the proceeding, a person granted leave to be heard pursuant to para- 
graph (6) hereof shall not be permitted to file a brief or exceptions or 
submit proposed findings and conclusions except by leave of the hear. 
ing officer or of the Commission. Except as may otherwise be specifi. 
cally directed by the hearing officer at the request of any person granted 
leave to be heard, such person shall be expected to inform himself by 
attendance at public hearings and by examination of the public files 
of the Commission as to the various steps taken in the proceeding 
including continuances, the filing of amendments, answers, motions, 
or briefs by parties to the proceeding, or the fixing of time for any 
such action, and such person shall not be entitled as of right to other 
notice thereof, or to service of copies of documents. 

(d) Except as provided in paragraph (a) hereof, no person shall be 
admitted as a party to a proceeding unless the Commission is satisfied 
on the basis of the written application of such person (and any evi- 
dence taken in connection therewith) that his participation as a party 
will be in the public interest, and (1) that leave to be heard pursuant 
to paragraphs (6) and (c) hereof would be inadequate for the protec. 
tion of his interests or (2) in proceedings under the Securities 
Exchange Act of 1934, as amended, that he may be aggrieved by the 
Commission’s order in the proceeding. 

(e) Any person who has not complied with the requirements of 
paragraph (6) hereof may, in the discretion of the hearing officer, be 
permitted to file a memorandum or make an oral statement of his 
views, and the hearing officer may accept for the record written com- 
munications received from any such person. Unless offered and 
admitted as evidence of the truth of the statements therein made, the 
memoranda and oral or written communications submitted pursuant 
to the provisions of this paragraph will be considered by the Com- 
mission only to the extent that the statements therein made are 
otherwise supported by the record. 

(f) The hearing officer is directed to grant leave to be heard under 
paragraph (6) or (e) hereof, whichever may be applicable, to any 
person to whom it is proposed to issue any security in exchange for one 
or more bona fide outstanding securities, claims or property interests, 
or partly in such exchange and partly for cash, where the Commission 
is authorized to approve the terms and conditions of such issuance and 
exchange after a hearing upon the fairness of such terms and 
conditions. 
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(g) Any ruling of the hearing officer as to matters within the scope 
of this rule shall be subject to review by the Commission at the close 
of the proceedings, or, at the Commission’s discretion, in the course of 
the proceedings. The Commission may, by order in any case, modify 
the provisions of this rule which would otherwise be applicable, and 
may impose such terms and conditions on the participation of any 
person in any proceeding as it may deem necessary or appropriate 
in the public interest. 

RULE XVIII 


CONSOLIDATION 


By order of the Commission, or upon agreement between the parties, 
proceedings involving a common question of law or fact may be joined 
for hearing of any or all the matters in issue in such proceedings and 
such proceedings may be consolidated ; and the Commission may make 
such orders concerning the conduct of such proceedings as may tend 
to avoid unnecessary costs or delay. 


RULE XIX 
RULES OF GENERAL APPLICATION 


(a) Any person desiring the issuance, amendment or repeal of a rule 
may file a petition therefor with the Secretary of the Commission. 
Such petition shall include a statement setting forth the text of any 
proposed rule or amendment desired or specifying the rule the repeal 
of which is desired and stating the nature of his interest and his rea- 
sons for seeking the issuance, amendment or repeal of the rule. The 
Secretary shall acknowledge receipt of the petition and refer it to the 
Commission for such action as the Commission deems appropriate, 
and shall notify the petitioner of the action decided upon by the 
Commission. 

(6) Except where the Commission finds that notice and public pro- 
cedure are impracticable, unnecessary, or contrary to the public inter- 
est, whenever the Commission proposes to issue, amend, or repeal any 
rule or regulation of general application other than an interpretative 
tule, general statement of policy, or a rule of agency organization, 
procedure, or practice, or any matter relating to agency management 
or personnel or to public property, loans, grants, benefits, or contracts, 
there shall first be published in the Federal Register a notice of the 
proposed action. Such notice shall include (1) a statement of the 
time, place, and nature of the rule making proceeding, with particular 
reference to the manner in which interested persons shall be afforded 
the opportunity to participate in such proceeding; (2) reference to 
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the authority under which the rule is proposed; and (3) the terms 
or substance of the proposed rule or a description of the subjects and 
issues involved. 

RULE XX 


NONAPPLICABILITY OF RULES TO INVESTIGATIONS, TRANSCRIPTS 
IN INVESTIGATIONS 


(a) These Rules of Practice, other than Rule II (e) and except to | 


the extent to which these rules specifically refer to investigations, shall 
not be applicable to investigations conducted by the Commission pur. 
suant to Sections 8 (e), 19 (b) and 20 (a) of the Securities Act of 1933, 
as amended; Section 21 (a) of the Securities Exchange Act of 1934, 
as amended ; Sections 11 (a), 13 (g), 18 (a), 18 (b) and 30 of the Public 
Utility Holding Company Act of 1935; Section 321 (a) of the Trust 
Indenture Act of 1939; Section 209 (a) of the Investment Advisers Act 
of 1940; or Sections 14 (b) and 42 (a) of the Investment Company Act 
of 1940. 

(6) A person who has been compelled to submit data or evidence in 
such investigations shall, upon written application to the Commission, 
be entitled to retain or procure a copy or transcript of his data or evi- 
dence submitted on payment of the prescribed fees; provided, however, 
that the Commission may, in any nonpublic investigatory proceeding, 
for good cause deny the application for such copy or transcript. In 
the latter event, such person shall have the right to inspect the official 
transcript of his testimony upon proper identification. 
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For RELEASE Thursday, December 12, 1957 


SECURITIES AND EXCHANGE COMMISSION 
Washington 25, D. C. 


SECURITIES ACT OF 1933 

Release No. 3873 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 5610 

HOLDING COMPANY ACT OF 1935 
Release No. 13623 

TRUST INDENTURE ACT OF 1939 
Release No. 119 

INVESTIENT COMPANY ACT OF 1940 
Release No. 2610 

INVESTIENT ADVISERS ACT OF 1940 
Release No. 91 


ADOPTION OF AMENDMENT TO RULES OF PRACTICE 


The Securities and Exchange Commission has announced that it 
has amended paragraph (a) of Rule III of its Rules of Practice so 
that if each party is given proper and timely notice of the time, 
place and nature of the hearing to be held in a particular proceeding, 
the legal authority and jurisdiction under which the hearing is to be 
held, and the matters of fact and law to be determined, such informa- 
tion need not be contained in the original order instituting the 
proceedings. The previous requirement that the first order and 
notice of hearing specify the time and place of hearing has resulted 
in numerous requests by respondents that the hearing date be changed, 
and revision of this date sometimes causes administrative difficul- 
ties in the conduct of the particular proceeding and in the assign- 
mnt of hearing examiners in other cases. Under the amended rule 
fixing of the date for hearing can be postponed until after comm- 
nication with the respondents in appropriate cases. 


Statutory Basis 


This action is taken pursuant to the authority conferred 
upon the Commission by the various statutes administered by it, 
particularly Section 19(a) of the Securities Act of 1933, Section 
23(a) of the Securities Exchange Act of 1934, Section 20(a) of the 
Public Utility Holding Company Act of 1935, Section 319 of the 
Trust Indenture Act of 1939, Section 38(a) of the Investment 
Company Act of 1940, and Section 211(a) of the Investment Advisers 
Act of 1940. 


82090 O—59—pt. 10 14 
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Text of Amendment 


The text of paragraph (a) of Rule III of the Rules of 
Practice, as amended, is as follows: 


(a) Whenever a hearing is ordered by the Commission 
in any proceeding, notice of such hearing shall be given 
by the Secretary or other duly designated officer of the 
Commission to each party to the proceeding, or to the 
person designated as being authorized to receive notices 
issued by the Commission. The parties or persons entitled 
to notice shall be timely informed of the time, place and 
nature of the hearing and the legal authority and juris- 
diction under which the hearing is to be held, and fur- 
nished a short and simple statement of the matters of 
fact and law to be considered and determined. In proceed- 
ings pursuant to Section § of the Securities Act of 1933 
such notice of hearing shall include by number or name a 
statement of the items in the registration statement which 
appear to be incomplete or inaccurate in any material 
respect or to include any untrue statement of a mterial 
fact or to omit a statement of any mterial fact required 
to be stated therein or necessary to make the statement 
therein not misleading, and such notice shall be accompanied 
or followed by a short and simple statement concerning such 
items. 


The Commission finds that the foregoing action relates to 
matters of procedure and practice, and that compliance with Sections 
4(a), (b) and (c) of the Administrative Procedure Act is unnecessary. 

The foregoing shall be effective January 13, 1958, 


By the Commission. 


Orval 1. DuBois 
Secretary 
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For IMMEDIATE Release August 8, 1955 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


SECURITIES. ACT OF 1933 
Release No. 3561 
SECURITIES EXCHANGE ACT OF 1934 
Release No. 5205 
HOLDING COMPANY ACT OF 1935 
Release No. 12958 
TRUST INDENTURE ACT OF 1939 
Release No. 82 
INVESTMENT COMPANY ACT OF 19,0 
Release Noe 2209 
INVESTMENT ADVISERS ACT OF 190 
Release No. 83 

AMENDMENT OF REGULATION REGARDING 

CONDUCT OF MEMBERS AND EMPLOYEES 

AND FORMER MEMBERS AND EMPLOYEES 

OF THE COMMISSION 

Purpose 
The Chairman of the Civil Service Commission, acting 

at the direction of the President, has requested all departments 
and agencies that do not have policies and regulations relating 
to the payment of Federal, State and local taxes to adopt appro- 
priate policies and regulations. The Commission is therefore 
adding a new Rule 9 to its Conduct Regulation providing that 
failure of an employee to pay his tax obligations may be cause 


for disciplinary action. 
Statutory Basis 
The action is taken pursuant to the authority conferred 
upon the Commission by the various statutes administered by it, 
particularly Section 19(a) of the Securities Act of 1933, Section 
23(a) of the Securities Exchange Act of 193), Section 20(a) of 


the Public Utility Holding Company Act of 1935, Section 319 of 
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the Trust Indenture Act of 1939, Section 38(a) of the Invest- 
ment Company Act of 1940, and Section 21l(a) of the Investment 
Advisers Act of 190. | 
Text of Rule 

The Regulation regarding Conduct of Members and Employees 
and Former Members and Employees of the Commission is amended 
by the adoption of the following new Rule 9: 
"Rule 9 - Payment of Tax Obligations of Employees. 

"Failure of an employee to pay his just tax obligations 

may be cause for removal or other disciplinary action." 

The Commission finds that the foregoing action relates 
lo agency organization, procedure or practice and that compli- 
ance with Sections l(a), (b) and (e¢) of the Administrative 
Procedure Act is unnecessary. Such action shall become effective 
immediately. 


By the Commission. 


Orval Le DuBois 
Secretary 
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For IMMEDIATE Release Monday, May 12, 1952 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


SECURITIES ACT OF 1933 

Release No. 3443 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 4712 

HOLDING COMPANY ACT OF 1935 
Release No. 11236 

TRUST INDENTURE ACT OF 1939 
Release No. 61 

INVESTMENT ADVISERS ACT OF 1940 
Release No. 60 

INVESTMENT COMPANY ACT OF 1940 
Release No. 1753 


Amendment to 


With Respect to Fees for Copies of Documents 
and Certifications Thereof (and Repeal of 
Certain Related Rules). 


Qtatement of Purpose 


The Securities and Exchange Commission has amended Rule XIII(j) of ite 
Rules of Practice and repealed Rule 121 under the Securities Act of 1933 and 
Rule T-7A-38 under the Trust Indenture Act of 1939 to effect an increase in 
the charges for copies of material filed with the Commission to a minimum of 
15¢ a page and to impose a charge of $1.00 for each certification by the 
Commission. 


Previously the charges for photocopies were substantially less and there 
was no charge for certification. The increased charges for copies of material 
filed together with the charge for certifications contained in Rule XIII(j) 
will make these activities more nearly self-sustaining than in the past. 


Notice of the repeal of Rules 121 under the Securities Act of 1933 and 
T-7A-38 under the Trust Indenture Act of 1939, which set forth the fees pre- 
viously charged, and of the proposed amendment to Rule XIII(j) of the Rules 
of Practice was published on January 31, 1952. At the same time, to implement 
Title V of the Independent Offices Appropriation Act, 1952, there were 
published numerous other proposed fees in connection with functions of the 
Commission, which are still under consideration. No objections have been made 
to the proposals to increase the fee for copies of documents and to charge 
certification fees. 


Statutory Basis 


The amendment to Rule XIII(j) of the Commission's Rules of Practice is 
pursuant to Sections 6 (d) and 19 (a) of the Securities Act of 1933, Sections 
23 (a) and 24 (b) of the Securities Exchange Act of 1934, Sections 20 (a) and 
22 (a) of the Public Utility Holding Company Act of 1935, Sections 307 (a) 
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and 319 (a) of the Trust Indenture Act of 1939, Sections 38 (a) and 45 (b) of 
the Investment Company Act of 1940, Sections 210 (a) and 211 (a) of the 
Investment Advisers Act of 1940, and Title V of the Independent Offices 
Appropriation Act, 1952. The repeal of Rule 12] under the Securities Act of 
1933 is pursuant to Sections 6 (d) and 19 (a) of that Act. The repeal of 
Rule T-7A-38 under the Trust Indenture Act of 1939 is pursuant to Sections 
307 (a) and 319 (a) of that Act. 


Text of Amendatory Action 


(1) Rule XIII(j) of the Commission's Rules of Practice is amended to 
read as follows: 


(j) Matters of public record may be inspected in the Public 
Reference Room at the principal office of the Commission, and such 
material on file at regional offices of the Commission may be inspected 
at those offices during regular business hours. Copies of matters of 
public record will be sold to any person upon p mt of 15¢ for each 
reproduction of an original page not exteeding $$ x 13 inches, and 15¢ 
for each additional 8$ x 13 inches or fraction thereof. In the absence 
of special circumstances documents will be photocopied at a 25% reduc- 
tion in size. A charge of $1.00 in addition to the copying charge will 
be made for each certificate attesting to the cuthenticity of copies of 
Commission records. 


(2) Rule 121 under the Securities Act of 1933 is hereby wepealed. 


(3) Rule T-7A-38 under the Trust Indenture Act of 1939 is hereby 
repealed. 


The foregoing action shall become effective June 15, 1952. 
By the Commission. 


Orval L. DuBois, 
(SEAL) Secretary. 
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For IMMEDIATE Release Thursday, April 21, 1955. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


SECURITIES ACT OF 1933 

Release No. 3539 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 5161 

HOLDING COMPANY ACT OF 1935 
Release No. 1286 

TRUST INDENTURE ACT OF 1939 
Release No. 76 

INVESTMENT COMPANY ACT OF 190 
Release No. 213) 

INVESTMENT ADVISERS ACT OF 190 
Release No. 81 


ADOPTION OF AMENDMENT TO THE RULES OF PRACTICE 


The Rules of Practice are hereby amended by the ad- 
dition of a statement regarding their scope. This is designed 
particularly to call attention to the fact that the Rules of 
Practice do not contain all of the pertinent provisions rela- 
tive to procedure and practice and that various provisions 
of limited application appear in the statutes administered 
by the Commission and in the rules and regulations adopted 
under specific statutes. 


Statutory Basis 


This action is taken pursuant to the authority con- 
ferred upon the Commission by the various statutes adminis- 
tered by it, particularly Section 19(a) of the Securities 
Act of 1933, Section 23(a) of the Securities Exchange Act 
of 1934, Section 20(a) of the Public Utility Holding Company 
Act of 1935, Section 319 of the Trust Indenture Act of 1939, 
Section 38(a) of the Investment Company Act of 190, and 
Section 2ll(a) of the Investment Advisers Act of 190. 


Text of Amendment 


The Rules of Practice are amended by inserting the 
following statement prior to Rule I: 


"Scone of Rules. 
"The Rules of Practice consist primarily of rules 


of rather general application to proceedings under the 
various statutes administered by the Commission, In 
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connection with any particular matter, attention should be 
given also to provisions relative to procedure and practice 
that may be contained in the particular statute or section 
involved and in the rules and forms that have been adopted 
by the Commission under such statute or section." 


The Commission finds that the foregoing action re- 
lates to matters of procedure and practice and that compliance 
with Sections (a), (b) and (c) of the Administrative Procedure 
Act is unnecessary. 


The foregoing amendment shall be effective immediately, 


By the Commission, 


Orval L. DuBois 
Secretary 


| 
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For IMMEDIATE Release Wednesday, March 10, 1954 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


Securities Exchange Act 
Release No. 5012 


AMENDMENT OF RULE XIII(j) OF THE RULES OF PRACTICE 
WITH RESPECT TO CHARGES FOR REPRODUCTIONS 
OF DOCUMENTS AND FOR CERTIFICATIONS 


The Securities and Exchange Commission today announced an amendment to 
Rule XIII(j) of its Rules of Practice providing a revised schedule of photo- 


copy fees and a reduced fee for certifications (with seal). 


Statement of Purpose 


This amendment is to conform the Commission's charges for repro=- 
ductions of documents and certifications to the general policy set forth in 
Budget Bureau Circular A=-28, dated January 23, 1954. Itadopts the 50¢ fee 
for certification (with seal) and the minimum photocopy fees set forth in the 
Circular. 


Statutory Basis 


This amendment is pursuant to Sections 6(d) and 19(a) of the Securi- 
ties Act of 1933, Sections 23(a) and 24(b) of the Securities Exchange Act of 
1934, Sections 20(a) and 22(a) of the Public Utility Holding Company Act of 
1935, Sections 307(a) and 319(a) of the Trust Indenture Act of 1939, Sections 
38(a) and 45(b) of the Investment Company Act of 1940, Sections 210(a) and 
2ll(a) of the Investment Advisers Act of 1940, and Title V of the Independent 
Offices Appropriation Act, 1952 (5 U.S.C. 140), as implemented by Budget Bureau 
Circular A=-28, 


Text of Rule 
Rule XIII(j) is amended to read as follows: 


(j) Matters of public record may be inspected in the Public 
Reference Room at the principal office of the Commission, and such 
material on file at regional offices of the Commission may be in- 
spected at those offices during regular business hours. Copies of 
matters of public record will be sold to any person upon payment 
of 20¢ for the first reproduction of an original page where the re- 
production does not exceed 9x12 inches, 30¢ where it is larger but 
does not exceed 12x18 inches, and 50¢ where it is larger but does 
not exceed 18x24 inches. Additional copies of these pages will be 
at the rate of 15¢, 25¢ and 45¢ per page, respectively. In the ab- 








3924 


— 
‘ 


jel dew 





REGULATORY COMMISSIONS AND AGENCIES 


-2-= 34 ~- 5012 


sence of special circumstances, documents will be photocopied 
at a 25% reduction in size. In addition to any copying charge 
a charge of 50¢ will be made for each certification relating to 
Commission's records without additional charge for the seal of 
the Commission, which will be affixed in all instances. There 
will be a minimum charge of 50¢ for each order. 


The foregoing action shall be effective March 15, 1954. 


By the Commission. 


Orval L. DuBois 
Secretary 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON 25, D. C. 


REGULATION REGARDING CONDUCT OF MEMBERS AND EMPLOYEES 
AND FORMER MEMBERS AND EMPLOYEES OF THE COMMISSION 


Rule 1. General Statement of policy. 


It is deemed contrary to Commission policy for a member or 
employee of the Commission to -- 


(a) engage, directly or indirectly, in any personal business 
transaction or private arrangement for personal profit which 
accrues from or is based upon his official position or authority 
or upon confidential information which he gains by reason of such 
position or authority; 1/ 


(b) accept, directly or indirectly, any valuable gift, favor, 
or service from any person with whom he transacts business on 
behalf of the United States; 


(c) discuss or entertain proposals for future employment by 
any person outside the Government with whom he is transacting 
business on behalf of the United States; 2/ 


7 Members of the Commission are subject also to the following pro- 


hibition in Section 4 (a) of the Securities Exchange Act of 1934: 


"x * * No commissioner shall engage in any other business, 
vocation, or employment than that of serving as commissioner, 
nor shall any commissioner participate, directly or indirectly, 
in any stock-market operations or transactions of a character 
subject to regulation by the Commission pursuant to this 

title * * *" 


Detailed provisions regarding outside or private employment and 
transactions in securities and commodities are set forth in Rules 
2 and 3. Further provisions regarding use and disclosure of con- 
fidential information are set forth in paragraph (d) of this rule 
and in the note appended thereto. 


2/ Detailed provisions regarding negotiation for future employment 
are set forth in Rule 5. 
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(d) divulge confidential commercial or economic informa- 
tion to any unauthorized person, or release any such information 
in advance of authorization for its release; 3/ 


(e) become unduly involved, through frequent or expensive 
social engagements or otherwise, with any person outside the Gov- 
ernment with whom he transacts business on behalf of the United 
States; or 


rA Ss =sS FOr lhlUcrorrlUC rl 


(f) act in any official matter with respect to which there 
exists a personal interest incompatible with an unbiased exercise 
of official judgment. 4/ 


(g) fail reasonably to restrict his personal business affairs 
so as to avoid conflicts of interest with his official duties. 


Rule 2. Outside or private employment. 


a= & « 


(a) No member or employee shall permit his name to be associated |§ & 
in any way with any legal, accounting or other professional firm or 


office. 5/ 


| 
| 


3] The policy regarding confidential information stated in paragraphs 

wi (a) and (d) of this rule is intended to cover cases where, apart 
from specific prohibitions in any statute or other rule, the disclo- 
sure or use of such information would be unethical. Detailed pro- 
hibitions regarding disclosure or use of confidential information 
are set forth in Rule 122 under the Securities Act of 1938; Section 
24 (c) and Rule X-4 under the Securities Exchange Act of 1934; 
Section 22 (a) and Rule U-104 under the Public Utility Holding 
Company Act of 1935; Section 45 (a) and Rule N-45A-1 under the 
Investment Company Act of 1940; and Section 210 (b) under the 
Investment Advisers Act of 1940. 


4/ Rule 4 provides a procedure for relieving employees from assign- 
ments in certain cases, including those covered by paragraph (f) 
of Rule 1. 


5/ With respect to members, this paragraph supplements the statutory 
prohibition of outside employment contained in Section 4 (a) of the 
Securities Exchange Act, quoted in footnote 1/. The remaining pro- 
visions of this rule are not made applicable ‘to members in view of 
the provisions of Section 4 (a). 
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(b) No employee shall have any outside or private employment 
or affiliation with any firm or organization incompatible with concurrent 
employment by the Commission. This applies particularly to employ- 
ment or association with any registered broker, dealer, public utility 
holding company, investment company or investment adviser or directly 
or indirectly related to the issuance, sale or purchase of securities. 
It applies also to any legal, accounting, or engineering work for com- 
pensation involving matters in which the Federal government or any 
State, Territorial or municipal authority may be significantly interested. 


(c) No employee shall accept or perform any outside or private 
employment which interferes with the efficient performance of his 
official duties. An employee who intends to perform services for com-. 
pensation or to engage in any business shall report his intention to do 
go to the Director of Personnel prior to such acceptance or performance. 


(d) No employee shall accept or perform any outside or private 
employment specifically prohibited to Federal employees by statutes or 
executive order, For example: 


(1) 18 United States Code, Section 283, provides, among other 
things, that Federal employees are prohibited from acting as 
agent or attorney in prosecuting any claim against the United 
States or from aiding or assisting in any way, except as otherwise 
permitted in the discharge of official duties, in the prosecution 
or support of any such claims, or from receiving any gratuity, or 
any share of an interest in any claim from any claimant against 
the United States. 


(2) 18 United States Code, Section 281, provides, among 
,other things, that Federal employees are prohibited from directly 
or indirectly receiving or agreeing to receive any compensation 
whatever for services rendered or to be rendered to any person 
in relation to any matter in which the United States is a party or 
directly or indirectly interested. 


(3) 5 United States Code, Section 58, provides that unless 
otherwise specifically authorized by law, no money appropriated 
by any act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum. 


(4) Executive Order No. 9 of January 17, 1873, prohibits, 
subject to exceptions, Federal employees from accepting or 
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holding office under a State, Territorial, County or municipal 
authority. 


(e) No employee shall appear in court or on a brief in a repre- 
sentative capacity (with or without compensation) or otherwise accept 
or perform legal, accounting or engineering work for compensation un- 
less specifically authorized by the Commission. Requests for such 
authorization shall be submitted to the division or office head or 
regional administrator concerned, together with all pertinent facts re- 
garding the proposed employment, such as the name of the employer, 
the nature of the work to be performed, and its estimated duration. 
Division and other office heads and regional administrators shall forward 
all requests, together with their recommendations thereon, to the 
Director of Personnel for presentation to the Commission. 


(f) No employee shall publish any article or treatise or deliver 
any prepared speech or address relating to the Commission or the | 
statutes and rules that it administers without having obtained clearance 
from the Commission. The proposed publication or speech will be 
examined to determine whether it contains confidential information or 
whether there is any reason why the publication or delivery of the 
employee's private views on the subject matter would be otherwise in- | 
appropriate. Clearance for publication or delivery will not involve 
adoption of or concurrence in the views expressed, and any such publica- 
tion or speech shall include at an appropriate place by way of footnote 
or otherwise the following disclaimer of responsibility: 


"The Securities and Exchange Commission, as a matter 
of policy, disclaims responsibility for any private publica- 
tion by any of its employees. The views expressed herein 
are those of the author and do not necessarily reflect the 
views of the Commission or of the author's colleagues upon 
the staff of the Commission." 


(g) No employee shall hold office in or be a director of any 
company which has public security holders, except not for profit cor- 
porations, savings and loan associations, and similar institutions, 
whose securities are exempted under Section 3(a)(4) or 3(a)(5) of the 
Securities Act of 1933. 


Rule 3. Securities transactions. 


(a) This rule applies to all transactions effected by or on behalf 
of a member or employee. Members and employees are considered to 
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have sufficient interest in the security and commodity transactions of 
their husbands or wives so that such transactions must be reported and 
are subject to all the terms of this rule. 


{b) No member or employee shall effect or cause to be effected 
any transaction in a security except for bona fide investment purposes. 
Unless otherwise determined by the Commission for cause shown, any 
purchase which is held for less than one year will be presumed not to be 
for investment purposes. Any employee who believes the application 
of this paragraph will result in undue hardship in a particular case may 
make written application to the Commission (through the Division of 
Personnel, attention of Director of Personnel) setting out in detail the 
reasons for his belief and requesting a waiver. 


(c) No member or employee shall effect any purchase or sale of 
afuture contract for any commodity without the prior approval of the 
Commission, 


(d) No member or employee shall carry securities on margin; 
nor shall any member or employee borrow funds or securities with or 
without collateral for the purpose of purchasing or carrying securities 
or commodities with the proceeds unless prior approval of the Commis- 
sion has been secured. 


(e) No member or employee shall sell a security which he does 
not own, or the sale of which is consummated by the delivery of a 
security borrowed by or for such member's or employee's account. 


(f) No member or employee shall purchase any security which is 
the subject of a registration statement filed under the Securities Act of 
1938, or of a letter of notification filed under Regulation A, or any 
other security of the same issuer, while such a registration statement 
or letter of notification is pending or during the first sixty days after 
its effective date. 


(g) No member or employee shall purchase securities of (1) any 
holding company registered under Section 5 of the Public Utility Holding 
Company Act of 1935, or any subsidiary thereof, or (2) any company if 
its status under such Act or the applicability of any provision of the Act 
to it is known by the employee to be under consideration, 


(h) No member or employee shall purchase any securities issued 
by any investment company prima facie subject to the jurisdiction of 
the Commission under the provisions of the Investment Company Act of 
1940, 
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(i) No member or employee shall purchase any security which to 
his knowledge is involved in any pending investigation by the Commission 
or in any proceeding before the Commission or to which the Commission 
is a party. 


(j) No member or employee shall pufchase any securities of any 
company which is in receivership or which is undergoing reorganization 
under Section 77-B or Chapter X of the Bankruptcy Act. 


(k) The restrictions imposed in paragraphs (f) to (j) above do not 
apply to the exercise of a privilege to convert or exchange securities; to 
the exercise of rights accruing unconditionally by virtue of ownership of 
other securities (as distinguished from a contingent right to acquire 
securities not subscribed for by others); or to the acquisition and exercise 
of rights in order to round out fractional shares. 


(1) Members and employees shall report every transaction in any 
security or commodity within five business days. (Reports submitted by 
employees in field offices must be placed in the mails within five days of 
the date of each transaction.) Other changes in holdings resulting from 
inheritance or from reclassifications, gifts, stock dividends or split-ups, 
for example, shall be reported promptly. These reports shall be pre- 
pared on the official form provided for this purpose, copies of which may 
be procured from the Division of Personnel (Form SE-P-3). These 
reports shall be transmitted to the Director of Personnel. The envelope 
should be marked "Confidential - Securities Transactions." 


(m) At the time of taking the Oath of Office a new member or 
employee shall fill in the information required on Form SE-P-4 relating 
to securities owned by him or his spouse or any trust or estate of which 
he is a trustee or other fiduciary or beneficiary, and relating to accounts 
with securities firms, and relatives who are partners or officers of 
securities firms, investment companies, investment advisers or public 
utilities. 


(n) This rule does not apply to personal notes, individual real- 
estate mortgages, United States Government securities, and securities 
issued by building and loan associations or co-operatives. 


(o) Any member or employee who is a trustee or other fiduciary 
or a beneficiary of a trust or estate holding securities not exempted by 
paragraph (n) of Rule 3 shall report the existence and nature of such 
trust or estate to the Director of Personnel, together with such further 
information as may be requested from time to time. The transactions 
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of such trust or estate shall be exempt from the provisions of Rule 3 
except to the extent that the Commission shall otherwise direct in view 
of the circumstances of the particular case. 


Rule 4. Action in cases of personal interest. 


Any employee assigned to work on any application, filing, or matter 
of a company in which he then owns any securities or has any personal in- 
terest or with which he has been employed or associated in the past, shall 
immediately advise the division director or other office head or regional 
administrator of the fact. Division directors, other office heads and 
regional administrators are authorized to direct the reporting employee 
to continue with the assignment in question where this appears in the 
interest of the Government, taking into account (a) the policy stated in 
Rule 1 (f) and (g), (b) the general desirability of avoiding situations that 
require a question of conflict of interest to be resolved, (c) the extent the 
employee's activities will be supervised, and (d) the difficulty of assigning 
the matter to some other employee. Where the employee in question is 
not relieved of the assignment, his written report concerning the nature of 
his interest shall be forwarded to the Director of Personnel with a notation 
that he has been directed to continue the assignment together with such 
explanation, if any, as may seem appropriate. In the event that a division 
director or other office head or regional administrator deems that he has, 
himself, such personal interest in a transaction as may raise a question 
as to his disinterestedness, he may delegate his responsibility in the 
matter to a subordinate, but in that event shall submit a brief memorandum 
of the circumstances to the Director of Personnel. 


Rule 5. Negotiation for private employment. 


(a) The provisions of Rule 1 (c) are deemed to preclude negotiation 
for private employment by an employee who is immediately engaged in 
representing the Commission in any matter in which the prospective 
employer is opposing counsel or person chiefly affected. With the approval 
of his superior or the Commission an employee may be relieved of any 
assignment which, in the absence of such relief, might preclude such 
negotiation. 


(b) No employee shall undertake to act on behalf of the Commission 
in any capacity in a matter that, to his knowledge, affects even indirectly 
any person outside the Government with whom he is discussing or enter- 
taining any proposal for future ¢mployment, except pursuant to the 
direction of the Commission, his division director or other office head, 
or his regional administrator, as provided in Rule 4, 
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Rule 6. Practice by former members and employees of the Commission, 
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(a) No person shall appear in a representative capacity before the 
Commission in a particular matter if such person, or one participating 
with him in the particular matter, personally considered it or gained 
personal knowledge of the facts thereof while he was a member or 
employee of the Commission. As used in this paragraph, a single in- 
vestigation or formal proceeding, or both if they are related, shall he 
presumed to constitute a particular matter for at least two years irrespec- 
tive of changes in the issues. However, in the case of proceedings in 
which the issues change from time to time, such as proceedings involving 
compliance with Section ll of the Public Utility Holding Company Act, this 
paragraph shall not be construed as prohibiting appearance in such a pro- 
ceeding, more than two years after ceasing to be a member or employee | 
of the Commission, unless it appears to the Commission that there is 
such identity of particular issues or pertinent facts as to make-it likely I 
that confidential information, derived while a member or employee of the : 
Commission, would have continuing relevance to the proceeding, so as 
to make the participation therein by the former member or employee of 
the Commission unethical or prejudicial to the interests of the Commis- 
sion. 


(b) Any former member or employee of the Commission who, with- 
in two years after ceasing to be such, is employed or retained as the 
representative of any person outside the Government in any matter in 
which it is contemplated that he will appear before the Commission shall, 
within ten days of such retainer or employment, or of the time when 
appearance before the Commission is first contemplated, file with the 
Secretary of the Commission a statement as to the nature thereof together 
with any desired explanation. as to why it is deemed consistent with this 
rule. Employment of a recurrent character may be covered by a single 
comprehensive statement. Each such statement should include an 
appropriate caption indicating that it is filed pursuant to this rule. The 
reporting requirements of this paragraph do not apply to communications 
incidental to court appearances in litigation involving the Commission, 


(c) As used in this rule, the term "appear before the Commission" 
means personal appearance before or personal communication with the 
Commission or any member or employee thereof, in connection with 
any interpretation or matter of substance arising under the statutes ad- 
ministered by the Commission. As used inthis rule, the term 'repre- 
sentative' or 'representative capacity’ shall include not only the usual 
type of representation by an attorney, etc., but also representation of 
a corporation in the capacity of an officer, director, or controlling 
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stockholder thereof, 


(d) Persons in doubt as to the applicability of this rule may apply 
for an advisory ruling of the Commission, 


Rule 7. Employees on leave of absence. 


The provisions of these rules relative to employees of the Commis- 
sion are applicable to employees on leave with pay or on leave without 
pay other than extended military service. 


Rule 8. Violation and participation in violation of Rules. 


Knowing participation in a violation of this regulation by persons not 
within the scope of the foregoing rules shall likewise be deemed improper 
conduct and in contravention of Commission rules. Departure from any 
of these rules without specific approval may be cause for removal or for 
disqualification from appearing and practicing before the Commission, 


Rule 9. Payment of tax obligations of employees, 


Failure of an employee to pay his just tax obligations (except where 
there exists a bona fide dispute as to the employee's liability therefor) 
may be cause for removal or other disciplinary action. 


The foregoing regulation, as amended, shall become effective 
December 10, 1956 except that it shall be effective immediately with 
respect to members and employees of the Commission having actual 
knowledge thereof. 


By the Commission: 


Orval L. DuBois 
Secretary 


As Revised 
November 2, 1956 


$1942 
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701.01 Authority. This Conduct Regulation, as amended, was approved by 
the Commission on November 2, 1956. It was signed by Orval L. 
DuBois, Secretary of the Commission, and became effective immedi- 
ately with respect to members and employees having actual know- 
ledge of the Regulation. 


-02 Purpose. The Securities and Exchange Commission is adopting a 
comprehensive regulation to restate the ethical principles which 
it believes should govern and have governed the conduct of 
members and employees and former members and employees of the 
Commission. The regulation includes a general statement of 
policy following essentially language used by a Subcommittee 
of the Senate Committee on Labor and Public Welfare in its re- 
port on Ethical Standards in Government, and in the related 
bill, S. 2293, 82nd Cong., lst Sess., 1951. The regulation also 
deals more specifically with limitations on outside or private 
employment, securities transactions, disclosure to superiors of 
personal interests which might conflict with official duties, 
negotiation for private employment by persons interested in 
matters pending before the Commission, and practice before the 
Commission by former members and employees of the Commission. 


The more specific regulations are largely a revision of existing 
rules set forth in memoranda of instructions which have been 
issued to the staff from time to time, and previously published 
opinions concerning the propriety of practice by former employees. 
Among other things, the revision makes clear that the substantive 
rules apply to members of the Commission as well as employees. 
Some of the rules (particularly Rules 4 and 5) contain proce- 
dural provisions for reference of questions arising under the 
rules by an employee to his superior. While the Commissioners 
themselves cannot refer such a problem to a superior, it is con- 
templated that, in case of doubt as to the applicability of the 
substantive provisions, they will either refrain from participa- 
tion in the matter or will request the advice of their associates, | 
in accordance with past practice. 


Paragraph A of Rule 6 prohibits without limit of time former 
members and employees from appearing before the Commission in a 
“particular matter" with respect to which they had a prior 
official responsibility or specific knowledge. This rule is 
intended to be declaratory of the practice which the Commission 
has applied in the advisory rulings that have been rendered from 
time to time in the past concerning the propriety of specific 
appearances by former members and employees. In attempting 

to state the rule in concrete terms, it is recognized that the 
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edi- concept of what constitutes a "particular matter" will require 

Wo interpretation. In rendering such interpretations the basic 
policy consideration underlying the rule will require considera- 

tion of whether the appearance in question will involve an uneth- 

a ical conflict with prior official responsibilities. 

ich 
Following is an illustration of the way the Commission believes 
Rule 6 A should be interpreted. An accountant on the Commis- 
sion's staff has had occasion to deal officially with a regis- 
tration statement or annual report for a particular company and 

- after leaving the Commission joins an accounting firm which does 
accounting work for that company. In the absence of unusual 

lso circumstances, such an accountant would not be barred from doing 

2 accounting work in connection with future registration state- 

of ments or annual reports for the same company. If, however, the 


accountant's official responsibilities had involved an investi- 
gation or accounting controversy of a continuing character, sub- 
: sequent activities for the company involved, although pertaining 
to new filings, might be so related to the continuing investi- 
gation or controversy as to constitute an appearance in respect 
ing to the "particular matter" previously dealt with on behalf of 
the Commission. 


»d 

ees, Paragraph B of Rule 6 is a new provision which is designed to 

-ive aid in the administration of the first part of the rule by 
requiring the filing of reports covering all appearances before 
the Commission during the first two years after ceasing to be 
a member or employee of the Commission. 

yn- The new regulation supersedes the previous memoranda on Out- 

1e side or Private Employment (dated Feb. 14, 1949) and on 

\a- Employees’ Securities Transactions (Office Memorandum No. 51-F, 

ites, dated July 14, 1950) and the statement of Commission policy 


on negotiation for private employment, as set forth in the 
minute of June 14, 1939. Rule 6 is intended to be the primary 
provision governing practice before the Commission by former 
a members and employees and to make more specific and implement 
the principles enunciated in the statement of the Commission on 
that subject contained in Securities Act Release No. 1761 and 
n in the opinion of general counsel contained in Securities Act 
rom Release No. 1934. However, the new regulation does not repeal 
the more general provision of Rule II(e) of the Rules of Prac- 
tice relating to denial of the privilege of practicing before 
the Commission for unethical or improper professional conduct, 
on which Releases 1761 and 1934 were based. 
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The Commission deems this regulation to be included within the 
exception to Section 4(a) of the Administrative Procedure Act 
applicable, among other things, to "general statements of 
policy, rules of agency organization, procedure or practice," 
and deems notice and public procedures of the character speci- 
fied in that section to be unnecessary. The Commission, of 
course, is open to suggestions with respect to the scope and con- 
tent of the regulation, whether received before or after its 
effective date. 


701.03 Rule 1. General Statement of Policy. It is deemed contrary to 


| 
Commission policy for a member or employee of the Commission to: | 
: 


A. engage, directly or indirectly, in any personal business 
transaction or private arrangement for personal profit : 
which accrues from or is based upon his official position 
or authority or upon confidential information which he | 
gains by reason of such position or authority; 1/ 


B. accept, directly or indirectly, any valuable gift, favor, 
or service from any person with whom he transacts business 
on behalf of the United States; 


C. discuss or entertain proposal for future employment by 
any person outside the Government with whom he is trans- 
acting business on behalf of the United States; 2/ 


1/ Members of the Commission are subject also to the following pro- 
hibition in Section 4(a) of the Securities Exchange Act of 1934: 


" *kk No commissioner shall engage in any other business, voca- 
tion, or employment than that of serving as commissioner, nor 
shall any commissioner participate, directly or indirectly, in 
any stock-market operations or transactions of a character sub- 
ject to regulation by the Commission pursuant to this title *** " 


Detailed provisions regarding outside or private employment and 
transactions in securities and commodities are set forth in 

Rules 2 and 3. Further provisions regarding use and disclosure 
of confidential information are set forth in paragraph D of this 
rule and in the note appended thereto. 


2/ Detailed provisions regarding negotiation for future employment 
are set forth in Rule 5. 
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D. divulge confidential commercial or economic information to 
any unauthorized person, or release any such information in 
advance of authorization for its release; 3/ 


E. become unduly involved, through frequent or expensive social 
engagements or otherwise, with any person outside the Gov- 
ernment with whom he transacts business on behalf of the 
United States; or 

F. act in any official matter with respect to which there 
exists a personal interest incompatible with an unbiased 
exercise of official judgment. 4/ 

G. fail reasonably to restrict his personal business affairs so 
as to avoid conflicts of interest with his official duties. 


Rule 2. Outside or Private Employment. 
A. No member or employee shall permit his name to be associated 
in any way with any legal, accounting or other professional 


firm or office. 5/ 


The policy regarding confidential information stated in para- 
graphs A and D of this rule is intended to cover cases where, 
apart from specific prohibitions in any statute or other rule; 
the disclosure or use of such information would be unethical. 
Detailed prohibitions regarding disclosure or use of confiden- 
tial information are set forth in Rule 122 under the Securities 
Act of 1933; Section 24(c) and Rule X-4 under the Securities 
Exchange Act of 1934; Section 22(a) and Rule U-104 under the 
Public Utility Holding Company Act of 1935; Section 45(a) and 
Rule N-45A-1 under the Investment Company Act of 1940; and 
Section 210(b) under the Investment Advisers Act of 1940. 


for relieving employees from 
including those covered by para- 


Rule 4 provides a procedure 
assignments in certain cases, 
graph F of Rule l. 

With respect to members, this 
tory prohibition of outside employment contained in Section 
4(a) of the Securities Exchange Act, quoted in footnote 1/. 
The remaining provisions of this rule are not made applicable 
view of 


paragraph supplements the statu- 


to members in the provisions of Section 4(a). 
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701.04 B. 


No employee shall have any outside or private employment or 
affiliation with any firm or organization incompatible with 
concurrent employment by the Commission. This applies par- 
ticularly to employment or association with any registered 
broker, dealer, public utility holding company, investment 
company or investment adviser or directly or indirectly re- 
lated to the issuance, sale or purchase of securities. It 
applies also to any legal, accounting, or engineering work 
tor compensation involving matters in which the Federal 
government or any State, Territorial or municipal authority 
may be significantly interested. 


No employee shall accept or perform any outside or private 
employment which interferes with the efficient performance 
of his official duties. An employee who intends to perform 
services for compensation or engage in any business shall 
report his intention to do so to the Director of Personnel 
prior t6 such acceptance or performance. 


No employee shall accept or perform any outside or private 
employment specifically prohibited to Federal employees by 
statutes or executive order. For example: 


(1) 18 United States Code, Section 283, provides, among 
other things, that Federal employees are prohibited 
from acting as agent or attorney in prosecuting any 
claim against the United States or from aiding or 
assisting in any way, except as otherwise permitted 
in the discharge of official duties, in the prose- 
cution or support of any such claims, or from receiv- 
ing any gratuity, or any share of an interest in any 
claim from any claimant against the United States. 


(2) 18 United States Code, Section 281, provides, among 
other things, that Federal employees are prohibited 
from directly or indirectly receiving or agreeing to 
receive any compensation whatever for services rend- 
ered or to be rendered to any person in relation to 
any matter in which the United States is a party or 
directly or indirectly interested. 


(3) 5 United States Code, Section 58, provides that unless 
otherwise specifically authorized by law, no money 
appropriated by any act shall be available for payment 
to any person receiving more than one salary when the 
combined amount of said salaries exceeds the sum of 


$2,000 per annum. 


Se 
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701.04 D. 


(4) Executive Order No. 9 of January 17, 1873, prohibits, 
subject to exceptions, Federal employees from accepting 
or holding office under a State, Territorial, County or 
municipal authority. 


No employee shall appear in court or on a brief in a repre- 
sentative capacity (with or without compensation) or other- 
wise accept or perform legal, accounting or engineering 
work for compensation unless specifically authorized by the 
Commission. Requests for such authorization shall be sub- 
mitted to the division or office head or regional adminis- 
trator concerned, together with all pertinent facts regard- 
ing the proposed employment, such as the name of the 
employer, the nature of the work to be performed, and its 
estimated duration. Division and other office heads and 
regional administrators shall forward all requests, together 
with their recommenations thereon, to the Director of Per- 
sonnel for presentation to the Commission. 


No employee shall publish any article or treatise or de- 
liver any prepared speech or address relating to the 
Commission or the statutes and rules that it administers 
without having obtained clearance from the Commission. The 
proposed publication or speech will be examined to determine 
whether it contains confidential information or whether 
there is any reason why the publication or delivery of the 
employee's private views on the subject matter would be 
otherwise inappropriate. Clearance for publication or 
delivery will not involve adoption of or concurrence in 
the views expressed, and any such publication or speech 
shall include at an appropriate place by way of footnote 
or otherwise the following disclaimer of responsibility: 


"The Securities and Exchange Commission, as a 
matter of policy, disclaims responsibility for any 
private publication by any of its employees. The 
views expressed herein are those of the author and 
do not necessarily reflect the views of the Commis- 
sion or of the author's colleagues upon the staff of 
the Commission," 
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701.04 G. 


.05 Rule 


A. 


B. 


No employee shall hold office in or be a director of any 
company which has public security holders, except not for 
profit corporations, savings and loan associations, and 

similar institutions, whose securities are exempted under 
Section 3(a)(4) or 3(a)(5) of the Securities Act of 1933. 


3. Securities Transactions, 


This rule applies to all transactions effected by or on 
behalf of a member or employee. Members and employees are 
considered to have sufficient interest in the security and 
commodity transactions of their husbands or wives so that 
such transactions must be reported and are subject to all 
the terms of this rule. 


No member or employee shall effect or cause to be effected 
any transaction in a security except for bona fide investment 
purposes. Unless otherwise determined by the Commission for 
cause shown, any purchase which is held for less than one 
year will be presumed not to be for investment purposes. 
Any employee who believes the application of this paragraph 
will result in undue hardship in a particular case may make 
written application to the Commission (through the Branch 
of Personnel, attention of Director of Personnel) setting 
out in detail the reasons for his belief and requesting 

a waiver. 


No member or employee shall effect any purchase or sale of 
a future contract for any commodity without the prior ap- 
proval of the Commission. 


No member or employee shall carry securities on margin; 
nor shall any member or employee borrow funds or securities 
with or without collateral for the purpose of purchasing 
or carrying securities or commodities with the proceeds 
unless prior approval of the Commission has been secured. 


No member or employee shall sell a security which he does 
not own, or the sale of which is consummated by the 
delivery of a security borrowed by or for such member's 
or employee's account. 


No member or employee shall purchase any security which is 
the subject of a registration statement filed under the 


| 
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701.05 G. 


Securities Act of 1933, or of a letter of notification filed 
under Regulation A, or any other security of the same issuer, 
while such a registration statement or letter. of notification 
is pending or during the first sixty days after its effec- 
tive date. 


No member or employee shall purchase securities of (1) any 
holding company registered under Section 5 of the Public 
Utility Holding Company Act of 1935, or any subsidiary 
thereof, or (2) any company if its status under such Act 
or the applicability of any provision of the Act to it is 
known by the employee to be under consideration. 


No member or employee shall purchase any securities issued 

by any investment company prima facie subject. to the juris- 
diction of the Commission under the provisions of the Invest- 
ment Company Act of 1940. 


No member or employee shall purchase any security which to 
his knowledge is involved in any pending investigation by 
the Commission or in any proceeding before the Commission 
or to which the Commission is a party. 


No member or employee shall purchase any securities of any 
company which is in receivership or which is undergoing 
reorganization under Section 77-B or Chapter X of the 
Bankruptcy Act. 


The restrictions imposed in paragraphs F to J above do not 
apply to the exercise of a privilege to convert or exchange 
securities; to the exercise of rights accruing uncondition- 
ally by virtue of ownership of other securities (as dis- 
tinguished from a contingent right to acquire securities 
not subscribed for by others); or to the acquisition and 
exercise of rights in order to round out fractional shares. 


Members and employees shall report every transaction in any 
security or commodity within five business days. (Reports 
submitted by employees in field offices must be placed in 
the mails within five days of the date of each transaction.) 
Other changes in holdings resulting from inheritance or 

from reclassifications, gifts, stock dividends or split-ups, 
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for example, shall be reported promptly. These reports shal] 
be prepared on the official form provided for this purpose, 
copies of which may be procured from the Branch of Personnel 
(Form SE-P-3, revised). These reports shall be transmitted 
to the Director of Personnel. The envelope should be 
marked "Confidential - Securities Transactions." 


701.05 M. At the time of taking the Oath of Office a new member or 


. 06 


employee shall fill in the information required on Form 
SE-P-4, revised, relating to securities owned by him or his 
spouse or any trust or estate of which he is a trustee or 
other fiduciary or beneficiary, and relating to accounts 
with securities firms, and relatives who are partners or 
officers of securities firms, investment companies, invest- 
ment advisers, or public utilities. 


N. This rule does not apply to personal notes, individual real- 
estate mortgages, United States Government securities, and 
securities issued by building and loan associations or 
co-operatives. 


O. Any member or employee who is a trustee or other fiduciary 
or a beneficiary of a trust or estate holding securities 
not exempted by paragraph N of Rule 3 shall report the 
existence and nature of such trust or estate to the Direc- 
tor of Personnel, together with such further information as 
may be requested from time to time. The transactions of 
such trust or estate shall be exempt from the provisions 
of Rule 3 except to the extent that the Commission shall 
otherwise direct in view of the circumstances of the par- 
ticular case. 


Rule 4. Action in Cases of Personal Interest. Any employee 
assigned to work on any application, filing, or matter of a 
company in which he then owns any securities or has any per- 
sonal interest or with which he has been employed or associated 
in the past shall immediately advise the division director or 
other office head or regional administrator of the fact. Divi- 
sion directors, other office heads and regional administrators 
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are authorized to direct the reporting employee to continue with 
the assignment in question where this appears in the interest 

of the Government, taking into account (a) the policy stated in 
Rule 1 F and G, (b) the general desirability of avoiding situa- 
tions that require a question of conflict of interest to be 
resolved, (c) the extent the employee's activities will be 
supervised, and (d) the difficulty of assigning the matter to 
some other employee. Where the employee in question is not 
relieved of the assignment, his written report concerning the 
nature of his interest shall be forwarded to the Director of 
Personnel with a notation that he has been directed to continue 
the assignment together with such explanation, if any as may 
seem appropriate. In the event that a division director or 
other office head or regional administrator deems that he has, 
himself, such personal interest in a transaction as may raise 

a question as to his disinterestedness, he may delegate his 
responsibility in the matter to a subordinate, but in that event 
shall submit a brief memorandum of the: circumstances to the 
Director of Personnel. 


Rule 5. Negotiation for Private Employment. 


A. The provisions of Rule 1 C are deemed to preclude nego- 
tiation for private employment by an employee who is 
immediately engaged in representing the Commission in any 
matter in which the prospective employer is opposing coun- 
sel or person chiefly affected. With the approval of his 
superior or the Commission an employee may be relieved of 
any assignment which, in the absence of such relief, might 
preclude such negotiation. 


B. No employee shall undertake to act on behalf of the Com- 
mission in any capacity in a matter that, to his knowledge, 
affects even indirectly any person outside the Government 
with whom he is discussing or entertaining any proposal 
for future employment, except pursuant to the direction of 
the Commission, his division director or other office head, 
or his regional administrator, as provided in Rule 4. 
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701.08 Rule 6. Practice by Former Members and Employees of the 


Commission. 


A. No person shall appear in a representative capacity before 
the Commission in a particular matter if such person, or 
one participating with him in the particular matter, per- 
sonally considered it or gained personal knowledge of the 
facts thereof while he was a member or employee of the 
Commission. As used in this paragraph, a single investi- 
gation or formal proceeding, or both if they are related, 
shall be presumed to constitute a particular matter for at 
least two years irrespective of changes in the issues. 
However, in cases of proceedings in which the issues change 
from time to time, such as proceedings involving compliance 
with Section 11 of the Public Utility Holding Company Act, 
this paragraph shall not be construed as prohibiting appear- 
ance in such a proceeding, more than two years after ceas- 
ing to be a member or employee of the Commission, unless it 
appears to the Commission that there is such identity of 
particular issues or pertinent facts as to make it likely 
that confidential information, derived while a member or 
employee of the Commission, would have continuing relevance 
to the proceeding, so as to make the participation therein 
by the former member or employee of the Commission unethical 
or prejudicial to the interests of the Commission 


B. Any former member or employee of the Commission who, within 
two years after ceasing to be such, is employed or retained 
as the representative of any person outside the Government 
in any matter in which it is contemplated that he will 
appear before the Commission shall, within ten days of such 
retainer or employment, or of the time when appearance 
before the Commission is first contemplated, file with the 
Secretary of the Commission a statement as to the nature 
thereof together with any desired explanation as to why it 
is deemed consistent with this rule. Employment of a recur- 
rent character may be covered by a single comprehensive 
statement. Each such statement should include an appopriate 
caption indicating that it is filed pursuant to this rule. 
The reporting requirements of this paragraph do not apply 
to communications incidential to court appearances in lLiti- 
gation involving the Commission. 
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Cc. As used in this rule, the term "appear before the Commission" 
means personal appearance before or personal communication 
with the Commission or any member or employee thereof, in 
connection with any interpretation or matter of substance 
arising under the statutes administered by the Commission. 

As used in this rule, the term ‘representative’ or 'repre- 
sentative capacity’ shall include not only the usual type 
of. representation by an attorney, etc., but also represen- 
tation of a corporation in the capacity of an officer, 
director, or controlling stockholder thereof. 


D. Persons in doubt as to the applicability of this rule may 
apply for an advisory ruling of the Commission. 


Rule 7. Employees on Leave of Absence. The provisions of these 


rules relative to employees of the Commission are applicable to 
employees on leave with pay or on leave without pay other than 
extended military service. 


Rule 8. Violation and Participation in Violation of Rules. 
Knowing participation in a violation of this regulation by per- 


sons not within the scope of the foregoing rules shall likewise 
be deemed improper conduct and in contravention of Commission 
Rules. Departure from any of these rules without specific 
approval may be cause for removal or for disqualification from 
appearing and practicing before the Commission. 


Rule 9. Payment of Tax Obligations of Employees. Failure of 


an employee to pay his just tax obligations (except where there 
exists a bona fide dispute as to the employee's liability 
therefor) may be a cause for removal or other disciplinary 
action. 
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NOTES TO CONDUCT REGULATION 


701.05 L. “Form SE-P-3, revised, Employee Report of Securities Trans- 7 





actions, now consists of three parts: an original, an 
employee copy, and a division or office copy. When report- 
ing a securities transaction, employees are requested to 
use the three parts and submit all copies to the Director 
of Personnel. The employee copy will be date stamped and 
returned to the employee for his records. The division or 
office copy, without information as to number of shares 
and price, will be forwarded to the employee's division 
or office head, to assist him in connection with making 
case assignments."' (Memorandum of February 6, 1957, from 
A.K. Scheidenhelm, Executive Director, to All Members of 
the Staff.) 


"A number of situations have come to the attention of the 
Commission in which employees or their spouses have pur- 
chased securities for their minor children. Title to such 
securities frequently is held in the names of the children 
or in the names of the parent or parents as trustees, or 
custodians, or some similar designation. 


"To the extent that Rule 3 O of the Regulation Regarding 
Conduct of Members and Employees and Former Members and 
Employees of the Commission appears to grant a conditional 
exemption from the requirements of Rule 3, the Commission 
has directed that Rule 3 O shall not apply to any situation 
in which an employee or his or her spouse holds title to 
securities as trustee or other fiduciary for his or her 
minor children. 


"The Commission has determined that all purchases by an 
employee or his or her spouse are subject to the restric- 
tions and reporting requirements of Rule 3 notwithstanding 
that the securities are purchased for their minor children 
and irrespective of the manner in which title is taken." 
(Memorandum of October 4, 1957, from A.K. Scheidenhelnm, 
Executive Director, to All Members of the Staff.) 


on 
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701.07 


82090 O 


A. 


NOTES TO CONDUCT REGULATION (CONTINUED) 


"The Commission has noted two recent instances in which 
employees have advertised in New York papers for positions. 
In each case, current employment by the Commission was 
mentioned. 


“The Commission does not wish to deny to any employee the 
right to advertise for a position, but considers it in bad 
taste and a source of possible embarrassment both to the 
Commission and the employee to reflect in the advertisement 
present employment with the Commission. This does not pre- 
clude a claim of general SEC experience or of special 
experience in a particular division." (Office Memorandum 
No. 154, dated July 29, 1947.) 


59 pt. 10 16 
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For RELEASE Wedneeday, April 1, 1959 


SECURITIEZES AMD EXCHANGE COMMISSION 
Washington, D. C. 


SECURITIES ACT OF 1933 

Release Ne. 4061 

SECURITIES EXCHANGE ACT OF 1934 
Release Mc. $932 

HOLDING COMPANY ACT OF 1935 
Release Ne. 13966 

TRUST INDENTURE ACT OF 1939 
Release Ne. 129 

INVES IMENT COMPANY ACT CF 1940 
Release Ne. 2655 

INVESTMENT ADVISERS ACT OF 1940 
Release Ne. 102 


REVISION OF RULE He) OF REGULATION 
REGARDING CONDUCT OF MEMBERS AND 
EMPLOYERS AND FUORMEA MEMBERS 
AND EMPLOYEES OF THE CCOMMBSSION 


Tre Securities and Exchsage Commission has revised Rule Ko) of 
ite Regulaties Regarding Conduct of Members and Employees aad Fermer 
Members and Employees of the Commission. The Commission deems 
Tale revision te be included within the exception im Section 4(a) of the 
Administrative Precedare Act applicable among other things, te rules 
ef agency organisation, procedure or practice, ‘and deems notice and 
public precedures of the character specified im that section te be unneces- 
sary. The Commission deems that the revision is not subject te the pro- 
visiem ef Section 4(c) of the Administrative Procedure act relating to the 
effective date of substantive rules, 


Statutory Basis 


This revision is adopted pursuant to the authority conlerred upon 
the Commission by the various statutes administered by it, particularly 
Section 19(a) of the Securities Act of 1933, Sectica 23(a) of the Securities 
Ruchange Act of 1934, Section 20(a) of the Public Utility Holding Company 
Ast of 1935, Section 319 of the [rust Indenture Act of 1939, Section 38(«) 
of the Investment Company Act of 1940, aad Section 211(a) of the Invest- 
ment Advisers Act af 1940. 
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ef Revis 


The revised text of Rule 3(e) of the Regulation Regarding Conduct 


of Members and Employees and Former Members and Empicyees of the 
Commission follows; 


‘Amy member or employee whe is a trustee or other 
fiduciary or « beneliciary of a trust or estate holding secu- 
rities net exempted by paragraph (m) of Rule 3 shall report 
the existence and mature of such trust er estate te the Directer 
of Pereeanel, The transactions of such trust or estate shall 
be subject te all the previsions of Rule 3 ensept im situations 
where the member or employee is solely a beneficiary and 
has ne power te contrel, sad does not ia fact contrel er advise 
with respect te, the investments of the trust or estate, and 
except te the extent that the Commission shall otherwise direct 
im view of the circumstances of the particular case," 


The feregeing rule shall become effective April 1, 1959. 


By the Commssica. 


Orval L. DuBets 
Secretary 
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July 22, 1958 


Canons of Ethics for Members of 
the Securities and Exchange Commission 


PREAMBLE 


Members of the Securities and Exchange Commission are 
entrusted by various enactments of the Congress with powers and 
duties of great social and economic significance to the American 
people. It is their task to regulate varied aspects of the American 
economy, within the limits prescribed by Congress, to insure that 
our private enterprise system serves the welfare of all citizens. 

Their success in this endeavor is a bulwark against possible abuses 
and injustice which, if left unchecked, might jeopardize the strength 
of our economic institutions. 


It is imperative that the members of this Commission continue 
to conduct themselves in their official and personal relationships 
in a manner which commands the respect and confidence of their 
fellow citizens. Members of this Commission should continue to 
be mindful of, and strictly abide by, the standards of personal conduct 
set forth in its Regulation regarding Conduct of Members and Employees 
and Former Members and Employees of the Commission, most of which 
has been in effect for many years and which was codified in substantially 
its present form in 1953. Rule 1 of said Regulation enunciates a General 
Statement of Policy as follows: 


"It is deemed contrary to Commission policy for a member or 
employee of the Commission to -- 


"(a) engage, directly or indirectly, in any personal 
business transaction or private arrangement for personal 
profit which accrues from or is based upon his official 
position or authority or upon confidential information which 
he gains by reason of such position or authority; 


"(b) accept, directly or indirectly, any valuable gift, 
favor, or service from any person with whom he transacts 
business on behalf of the United States; 
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"(c) discuss or entertain proposals for future employ- 
ment by any person outside the Government with whom he is 
transacting business on behalf of the United States; 


"(d) divulge confidential commercial or economic informa- 
tion to any unauthorized person, or release any such information 
in advance of authorization for its release; 


"(e) become unduly involved, through frequent or expensive 
social engagements or otherwise, with any person outside the 
Government with whom he transacts business on behalf of the 
United States; or 


"(f) act in any official matter with respect to which there 
exists a personal interest incompatible with an unbiased exercise 
of official judgment. 


"(g) fail reasonably to restrict his personal business affairs 
so as to avoid conflicts of interest with his official duties." 


In addition to the continued observance of these foregoing principles 
of personal conduct, it is fitting and proper for the members of this 
Commission to restate and resubscribe to the standards of conduct 
applicable to its executive, legislative and judicial responsibilities. 


1. Constitutional Obligations 


The members of this Commission have undertaken in their oaths of 
office to support the Federal Constitution, Insofar as the enactments of 
the Congress impose executive duties upon the members, they must faith- 
fully execute the laws which they are charged with administering. Members 
shall also carefully guard against any infringement of the constitutional 
rights, privileges or immunities of those who are subject to regulation by 
this Commission. 


2. Statutory Oblivation;: 
In administering the law, members of this Commission should 


vigorously enforce compliance with the law by all persons affected thereby. 
In the exercise of the rule-making powers deleyated this Commission by 
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the Congress, members should always be concerned that the rule-making 
power be confined to the proper limits of the law and be consistent with 
the statutory purpose expressed by the Congress. In the exercise of 
their judicial functions, members shall honestly, fairly and impartially 
determine the rights of all persons under the law. 


3. Personal Conduct 


Appointment to the office of member of this Commission is a 
high honor and requires that the conduct of a member, not only in the 
performance of the duties of his office but also in his everyday life, 
should be beyond reproach, 


4. Relationship with Other Members 


Each member should recognize that his conscience and those of 
other members are distinct entities and that differing shades of opinion 
should be anticipated. The free expression of opinion is a safeguard 
against the domination of this Commission by less than a majority, and 
is a keystone of the commission type of administration. However, a 
member should never permit his personal opinion so to conflict with 
the opinion of another member as to develop animosity or unfriendliness 
in the Commission, and every effort should be made to promote solidarity 
of conclusion. 


5. Maintenance of Independence 


This Commission has been established to administer laws enacted 
by the Congress. Its members are appointed by the President by and 
with the advice and consent of the Senate to serve terms as provided by 
law. However, under the law, this is an independent Agency, and in 
performing their duties, memberg should exhibit a spirit of firm 
independence and reject any effort by representatives of the executive 
or legislative branches of the government to affect their independent 
determination of any matter being considered by this Commission. A 
member should not be swayed by partisan demands, public clamor or 
considerations of personal popularity or notoriety; so also he should be 
above fear of unjust criticism by anyone. 


6. Relationship with Persons Subject 
to Regulation 


In all matters before him, a member should administer the law 
without regard to any personality involved, and with regard only to the 
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issues. Members should not become indebted in any way to persons 
who are or may become subject to their jurisdiction, No member 
should accept loans, presents or favors of undue value from persons 
who are regulated or who represent those who are regulated. In 
performing their judicial functions, members should avoid discussion 
of a matter with any person outside this Commission and its staff 
while that matter is pending. In the performance of his rule-making 
and administrative functions, a member has a duty to solicit the views 
of interested persons, Care must be taken by a member in his relation- 
ship with persons within or outside of the Commission to separate the 
judicial and the rule-making functions and to observe the liberties of 
discussion respectively appropriate. Insofar as it is consistent with 
the dignity of his official position, he should maintain contact with the 
persons outside the agency who may be affected by his rule-making 
functions, but he should not accept unreasonable or lavish hospitality 
in so doing. 


7. Qualification to Participate in 
Particular Matters 


The question of qualification of an individual member to vote or par- 
ticipate in a particular matter rests with that individual member. Each 
member should weigh carefully the question of his qualification with respect 
to any matter wherein he or any relatives or former business associates or 
clients are involved. He should disqualify himself in the event he obtained 
knowledge prior to becoming a member of the facts at issue before him in 
a quasi-judicial proceeding, or in other types of proceeding in any matter 
involving parties in whom he has any interest or relationship directly or 
indirectly. If an interested person suggests that a member should disqualify 
himself in a particular matter because of bias or prejudice, the member 
shall be the judge of his own qualification. 


8. Impressions of Influence 
A member should not, by his conduct, permit the impression to 
prevail that any person can improperly influence him, that any person 
unduly enjoys his favor or that he is affected in any way by the rank, 
position, prestige or affluence of any person, 


9. Ex parte Communications 


Matters of a quasi-judicial nature should be determined by 
a member solely upon the record made in the proceeding and the 
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arguments of the parties or their counsel properly made in the regular 
course of such proceeding. All communications by parties or their 
counsel to a member in a quasi-judicial proceeding which are intended 
or calculated to influence action by the member should at once be 
made known by him to all parties concerned. A member should not 

at any time permit ex parte interviews, arguments or communications 
designed to influence his action in such a matter. 


10. Commission Opinions 


The opinions of the Commission should state the reasons for the 
action taken and contain a clear showing that no serious argument of 
counsel has been disregarded or overlooked. In such manner, a 
member shows a full understanding of the matter before him, avoids 
the suspicion of arbitrary conclusion, promotes confidence in his 
intellectual integrity and may contribute some useful precedent to 
the growth of the law. A member should be guided in his decisions 
by a deep regard for the integrity of the system of law which he 
administers. He should recall that he is not a repository of arbi- 
trary power, but is acting on behalf of the public under the sanction of 
the law. 


ll. Judicial Review 


The Congress has provided for review by the courts of the decisions 
and orders by this Commission. Members should recognize that their 
obligation to preserve the sanctity of the laws administered by them 
requires that they pursue and prosecute, vigorously and diligently but 
at the same time fairly and impartially and with dignity, all matters 
which they or others take to the courts for judicial review. 


12. Legislative Proposals 


Members must recognize that the changing conditions in a volatile 
economy may require that they bring to the attention of the Congress 
proposals to amend, modify or repeal the laws administered by them, 

They should urge the Congress, whenever necessary, to effect such amend- 
ment, modification or repeal of particular parts of the statutes which they 
administer. In any such action a member's motivation should be the comma 
weal and not the particular interests of any particular group. 


13. Investigations 


The power to investigate carries with it the power to defame 
and destroy. In determining to exercise their investigatory power, 
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members should concern themselves only with the facts known to them 
and the reasonable inferences from those facts. A member should 
pever suggest, vote for or participate in an investigation aimed at a 
particular individual for reasons of animus, prejudice or vindictive- 
ness. The requirements of the particular case alone should induce 
the exercise of the investigatory power, and no public pronouncement 
of the pendency of such an investigation should be made in the absence 
of reasonable evidence that the law has been violated and that the 
public welfare demands it. 


14. The Power to Adopt Rules 


In exercising its rule-making power, this Commission performs 
a legislative function. The delegation of this power by the Congress 
imposes the obligation upon the members to adopt rules necessary to 
effectuate the stated policies of the statute in the interest of all of the 
people. Care should be taken to avoid the adoption of rules which seek 
to extend the power of the Commission beyond proper statutory limits. 
Its rules should never tend to stifle or discourage legitimate business 
enterprise or activities, nor should they be interpreted so as unduly 
and unnecessarily to burden those regulated with onerous obligations. 
On the other hand, the very statutory enactments evidence the need 
for regulation, and the necessary rules should be adopted or modifica- 
tions made or rules should be repealed as changing requirements 
demand without fear or favor. 


15. Promptness 


Each member should promptly perform the duties with which he 
is charged by the statutes. The Commission should evaluate continuously 
its practices and procedures to assure that it promptly disposes of all 
matters affecting the rights of those regulated. This is particularly 
desirable in quasi-judicial proceedings. While avoiding arbitrary action 
in unreasonably or unjustly forcing matters to trial, members should 
endeavor to hold counsel to a proper appreciation of their duties to the 
public, their clients and others who are interested. Requests for 
continuances of matters should be determined in a manner consistent 
with this policy. 


16. Conduct Toward Parties and 
Their Counsel 


Members should be temperate, attentive, patient and impartial 
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when hearing the arguments of parties or their counsel. Members 
should not condone unprofessional conduct by attorneys in their 
representation of parties. The Commission should continuously 
assure that its staff follows the same principles in their relation- 
ships with parties and counsel. 


17. Business Promotions 


A member must not engage in any other business, employment 
or vocation while in office, nor may he ever use the power of his 
office or the influence of his name to promote the business interests 
of others. 


18. Fiduciary Relationships 


A member should avoid serving as a fiduciary if it would interfere 
or seem to interfere with the proper performance of his duties, or if 
the interests of those represented require investments in enterprises 
which are involved in questions to be determined by him. Such 
relationships would include trustees, executors, corporate directors 
and the like. 
19. 


Organization 





Members and particularly the Chairman of the Commission should 
scrutinize continuously its internal organization in order to assure that 
such organization handles all matters before it efficiently and expeditiously, 
while recognizing that changing times bring changing emphasis in the 
administration of the laws. 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


February 4, 1953 


Office Memorandum No. 165 


Subject: Regulation regarding conduct of members and employees and 
former members and employees of the Commission, 


All employees are directed to familiarize themselves with the 
new Regulation regarding conduct that has just been adopted and to sign 
and return to the Director of Personnel the attached form acknowledging 
receipt of the Regulation. Your attention is particularly directed to 
the following changes in provisions applicable to employees: 


Rule 1, General statement of policy. The language of Rule 1 
ie new, being adapted from language appearing in S, 2293. 


Rule 2, Outeide employment. Paragraph (b) of Rule 2 spells 
out in more detail than heretofore certain types of outeide employment 
that are deemed to be incompatible with concurrent employment by the 
Commi ssion, 


Rule i. Securities transactions. The language appearing in 
paragraph (a) of this rule has been modified to eliminate possible 
questions regarding the applicability of the rule to securities transr 
actions effected by an employee in which he does not have a beneficial 
interest, as where his only interest is as a trustee. Any questions 
regarding the application of the rule to trustees or beneficiaries of 
trusts, for example, should be referred to the Director of Personnel, 


Paragraph (g) has been revised both to clarify its provisions 
and to eliminate the exception for investment in debt securities of 
public utility operating companies subject to the Holding Company Act. 


Paragraph (k) relating to exercise of rights accruing by virtue 
of omership of securities differs in language from the provision 
previously in effect (paragraph 5 of Office Memorandum No, 51-F). 


Paragraph (1) provides for reporting of changes in holdings 
resulting from inheritance or from reclassifications, atock dividends, 
étc,, to ensure that the Commission's records are complete. 
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Paragraph (n) makes it clear that no reports need be filed 
regarding certain securities having no significant relation to the work 
of the Commission. 


Bule 4, Action in cases of personal interest. This is an 
elaboration of the provision previously contained in paragraph 12 of 
Office Memorandum No, 51-F. 


Rule 5. Negotiation for private employment. This has the 
same object as the Commission minute of June 13, 1939, previously 
circulated among the staff, but it has been restated and tied in to the 
provisions of Rule 1, 


Donald ¢. Cook 
Chairmen 
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ITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


February 4, 1953 
SECURITIES ACT OF 1933 
Release No. 3465 
SECURITIES EXCHANGE 
Release No. 4795 
HOLDING COMPANY ACT 
Release No. 11696 
TRUST INDENTURE ACT 
Release No. 64, 
INVESTMENT COMPANY ACT 
Release No. 1839 
INVESTMENT ADVISERS ACT 
Release No. 64 


ADOPTION OF REGULATION REGARDING CONDUCT OF 
MEMBERS AND EMPLOYEES AND FORMER MEMBERS 
AND EMPLOYEES OF THE COMMISSION 


The Securities and Exchange Commission is adopting a comprehensive regula- 
tion to restate the ethical principles which it believes should govern and have 
governed the conduct of members and employees and former members and employees 
f the Commission. The regulation includes a general statement of policy 
ollowing essentially language used by a Subcommittee of the Senate Committee 
on Labor and Public Welfare in its report on Ethical Standards in Government, 
and in the related bill, S. 2293, 82nd Cong., lst Sess., 1951. The regulation 
also deals more specifically with limitations on outside or private employment, 
securities transactions, disclosure to superiors of personal interests which 
might conflict with official duties, negotiation for private employment by 
persons interested in matters pending before the Commission, and practice be- 


ly 


fore the Commission by former members and employees of the Commission. 


The more specific regulation: l vision of existing rules 
set forth in memoranda of instructions which have been issued to the staff 
from time to time, and previously iblished opinions concerning the propriety 
of practice by former employees. Among othe lings, the revision makes it 
clear that the : ] l apply to mem ‘s of the Commissi 
to employees. Some of the rul particul y Rules 4 and 5) 
dural provisions for reference of lestions arising under the s by an en- 
ployee to hi iperior. While the Commissioners themselve Ln refer 
a problem t« superior, it is mtemplated that, in case < 
applicabil i i i 


ticipation in the matter 


the substantive provisions, th 
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Paragraph (¢ f Rule 6 prohibits without limi E me former member: 
and employees m appearing before the Commission in a "particular matter" 
with respect rich y had a fficial responsibility or specific 


knowledge. hi is intended declaratory of the practice which the 
vommissio s applied in the advisory rulings that have been rendered from 
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time to time in the past concerning the propriety of specifi: appearances by 
former members and employees. In attempting to state the rule in concrete 
terms, it is recognized that the concept of what constitutes a "particular 
matter" will require interpretation. In rendering such interpretations the 
basic policy consideration underlying the rule will require consideration of 
whether the appearance in question will involve an unethical conflict with 
prior official responsibilities. 


Following is an illustration of the way the Commission believes Rule 6(a) 
should be interpreted. An accountant on the Commission's staff has had occa- 
sion to deal officially with a registration statement or annual report for a 
particular company and after leaving the Commission joins an accounting firm 
which does accounting work for that company. In the absence of unusual cir- 
cumstances, such an accountant would not be barred from doing accounting work 
in connection with future registration statements or annual reports for the 
same company. If, however, the accountant's official responsibilities had in- 
volved an investigation or accounting controversy of a continuing character, 
subsequent activities for the company involved, although pertaining to new 
filings, might be so related to the continuing investigation or controversy as 
to constitute an appearance in respect to the "particular matter" previously 
dealt with on behalf of the Commission. 


Paragraph (b) of Rule 6 is a new provision which is designed to aid in the 
administration of the first part of the rule by requiring the filing of reports 
covering all appearances before the Commission during the first two years after 
ceasing to be a member or employee of the Commission. 


The new regulation supersedes the previous memoranda on Outside or Private 

Employment (dated Feb. 14, 1949) and on Employees' Securities Transactions 

ffice Memorandum No. 51-F, dated July 14, 1950) and the statement of Commis- 
sion policy on negotiation for private employment, as set forth in the minute 
of June 14, 1939. Rule 6 is intended to be the primary provision governing 
practice before the Commission by former members and employees and to make more 
specific and implement the principles enunciated in the statement of the Com- 
mission on that subject contained in Securities Act Release No. 1761 and in 
the opinion of general counsel contained in Securities Act Release No. 1934. 
However, the new regulation does not repeal the more general provision of Rule 
II (e) of the Rules of Practice relating to denial of the privilege of practic- 
ing before the Commission for unethical or improper professional conduct, on 
which Releases 1761 and 1934 were based. 


The Commission deems this regulation to be included within the exception 
to Section 4 (a) of the Administrative Procedure Act applicable, among other 
things, to "general statements of policy, rules of agency organization, pro- 
cedure or practice," and deems notice and public procedures of the character 
specified in that section to be unnecessary. The Commission, of course, is 
open to suggestions with respect to the scope and content of the regulation, 
whether received before or after its effective date. 


fs Basi 


This regulation is adopted pursuant to the authority conferred upon the 
Commission by the various statutes administered by it, particularly Section 
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19 (a) of the Securities Act of 1933, Section 23 (a) of the Securities Exchange 
Act of 1934, Section 20 (a) of the Public Utility Holding Company Act of 1935, 
Section 319 of the Trust Indenture Act of 1939, Section 38 (a) of the Invest- 
ment Company Act of 1940, and Section 211 (a) of the Investment Advisers Act 

of 1940. 


Text of Regulation 
The text of the regulation is as follows: 


REGULATION REGARDING CONDUCT OF MEMBERS AND EMPLOYEES AND FORMER 
MEMBERS AND EMPLOYEES OF THE COMMISSION 


Rule 1. General Statement of policy. 


It is deemed contrary to Commission policy for a member or employee of the 
Commission to -- 


(a) engage, directly or indirectly, in any personal business trans- 
action or private arrangement for personal profit which accrues from or 
is based upon his official position or authority or upon confidential in- 
formation which he gains by reason of such position or authority; ]/ 


(ob) accept, directly or indirectly, any valuable gift, favor, or 
service from any person with whom he transacts business on behalf of the 
United States; 


(c) discuss or entertain proposals for future employment by any per- 
son outside the Government with whom he is transacting business on behalf 
of the United States; 2/ 

(d) divulge confidential commercial or economic information to any 
unauthorized person, or release any such information in advance of 
authorization for its release; 3/ 


l/ Members of the Commission are subject also to the following pros “bition in 


Section 4 (a) of the Securities Exchange Act of 1934: 


"* *% * No commissioner shall engage in any other business, voca- 
tion, or employment than that of serving as commissioner, nor shall any 
commissioner participate, directly or indirectly, in any stock-market 
operations or transactions of a character subject to re;ulation by the 
Commission pursuant to this title * * *" 


Detailed provisions regarding outside or private employment and transac- 
tions in securities and commodities are set forth in Rules 2 and 3. Fur- 
ther provisions regarding use and disclosure of confidential information 
are set forth in paragraph (d) of this rule and in the note appended 
thereto. 


2/ Detailed provisions regarding negotiation for future employment are set 
forth in Rule 5. 


3/ The policy regarding confidential information stated in paragraphs (a) and 
(d) of this rule is intended to cover cases where, apart from specific 
(continued ) 
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(e) become unduly involved, through frequent or expensive social 
engagements or otherwise, with any person outside the Government with whon 
he transacts business on behalf of the United States; or 


(f) act in any official matter with respect to which there exists a 
personal interest incompatible with an unbiased exercise of official 
judgment. 4/ 


Rule 2. Qutside or private employment. 


(a) No member or employee shall permit his name to be associated in any 
way with any legal, accounting or other professional firm or office. 5/ 


(b) No employee shall have any outside or private employment or affili- 
ation with any firm or organization incompatible with concurrent employment by 
the Commission. This applies particularly to employment or association with 
any registered broker, dealer, public utility holding company, investment com- 
pany or investment adviser or directly or indirectly related to the issuance, 
sale or purchase of securities. It applies also to any legal, accounting, or 
engineering work fdr compensation involving matters in which the Federal 
government or any State, Territorial or municipal authority may be signifi- 
cantly interested. 


(c) No employee shall accept or perform any outside or private employment 
which interferes with the efficient performance of his official duties. 


(4) No employee shall accept or perform any outside or private employment 
specifically prohibited to Federal employees by statutes or executive order. 
For example: 


(1) 18 United States Code, Section 283, provides, among other things, 
that Federal employees are prohibited from acting as agent or attorney in 
prosecuting any claim against the United States or from aiding or assist- 













prohibitions in any statute or other rule, the disclosure or use of such 
information would be unethical. Detailed prohibitions regarding disclosure 
or use of confidential information are set forth in Rule 122 under the 
Securities Act of 1933; Section 24 (c) and Rule X-4 under the Securities 
Exchange Act of 1934; Section 22 (a) and Rule U-104 under the Public 
Utility Holding Company Act of 1935; Section 45 (a) and Rule N-45A-1 under 
the Investment Company. Act of 1940; and Section 210 (b) under the Invest- 
ment Advisers Act of 1940. 


4/ Rule 4 provides a procedure for relieving employees from assignments in 
certain cases, including those covered by paragraph (f) of Rule 1. 


With respect to members, this paragraph supplements the statutory proahibi- 
tion of outside employment contained in section 4 (a) of the Securities 
Exchange Act, quoted in footnote ]/. The remaining provisions of this 
rule are not made applicable to members in view of the provisions of 
section 4 (a). 
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duties, in the prosecution or support of any such claims, or from receiv- 
ing any gratuity, or any share of an interest in any claim from any 
claimant against the United States. 


(2) 18 United States Code, Section 281, provides, among other things, 

that Federal employees are prohibited from directly or indirectly receiv- 
ing or agreeing to receive any compensation whatever for services rendered 
or to be rendered to any person in relation to any matter in which the 
United States is a party or directly or indirectly interested. 


(3) 5 United States Code, Section 58, provides that unless otherwise 
specifically authorized by law, no money appropriated by any act shall be 
available for payment to any person receiving more than one salary when 
the combined amount of said salaries exceeds the sum of $2,000 per amnun. 


(4) Executive Order No. 9 of January 17, 1873, prohibits, subject to ex- 
ceptions, Federal employees from accepting or holding office under a 
State, Territorial, County or municipal authority. 


(e) No employee shall appear in court or on a brief in a representative 
capacity (with or without compensation) or otherwise accept or perform legal, 
accounting or engineering work for compensation unless specifically authorized 
by the Commission. Requests for such authorization shall be submitted to the 
division or office head or regional administrator concerned, together with all 
pertinent facts regarding the proposed employment, such as the name of the em- 
ployer, the nature of the work to be performed, and its estimated duration. 
Division and other office heads and regional administrators shall forward all 
requests, together with their recommendations thereon, to the Director of 
Personnel for presentation to the Commission. 


Rule 3. Securities transactions. 


(a) This rule applies to all transactions effected by or on behalf of a 
member or employee. Members and employees are considered to have sufficient 
interest in the security and commodity transactions of their husbands or wives 
so that such transactions must be reported and are subject to all the terms of 
this rule. 


(b>) No member or employee shall effect or cause to be effected any trans- 
action in a security except for bona fide investment purposes. Unless other- 
wise determined by the Commission for cause shown, any purchase which is held 
for less than one year will be presumed not to be for investment purposes. Any 
employee who believes the application of this paragraph will result in undue 
hardship in a particular case may make written application to the Commission 
(through the Division of Personnel, attention of Director of Personnel) setting 
out in detail the reasons for his belief and requesting a waiver. 


(c) No member or employee shall effect any purchase or sale of a future 
contract for any commodity without the prior approval of the Commission. 


(d) No member or employee shall carry securities on margin; nor shall 
any member or employee borrow funds or securities with or without collateral 
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for the purpose of purchasing or carrying securities or commodities with the 
proceeds unless prior approval of the Commission has been secured. 


(e) No member or employee shall sell a security which he does not om, 
or the sale of which is consummated by the delivery of a security borrowed by 
or for such member's or employee's account. 


(f) No member or employee shall purchase any security which is the sub- 
ject of a registration statement filed under the Securities Act of 1933, or 
of a letter of notification filed under Regulation A, or any other security of 
the same issuer, while such a registration statement or letter of notification 
is pending or during the first thirty days after its effective date. 


(g) No member or employee shall purchase securities of (1) any holding 
company registered under Section 5 of the Public Utility Holding Company Act 
of 1935, or any subsidiary thereof, or (2) any company if its status under 
such Act or the applicability of any provision of the Act to it is known by 
the employee to be under consideration. 


(h) No member or employee shall purchase any securities issued by any in- 
vestment company prima facie subject to the jurisdiction of the Commission wm- 
der the provisions of the Investment Company Act of 1940. 


(i) No member or employee shall purchase any security which to his know- 
ledge is involved in any pending investigation by the Commission or in any 
proceeding before the Commission or to which the Commission is a party. 


(j) No member or employee shall purchase any securities of any company 
which is in receivership or which is undergoing reorganization under Section 
77-B or Chapter X of the Bankruptcy Act. 


(k) The restrictions imposed in paragraphs (f) to (j) above do not apply 
to the exercise of a privilege to convert or exchange securities; to the exer- 
cise of rights accruing unconditionally by virtue 6f ownership of other securi- 
ties (as distinguished from a contingent right to acquire securities not sub- 
scribed for by others); or to the acquisition and exercise of rights in order 
to round out fractional shares. 


(1) Members and employees shall report every transaction in any security 
or commodity within three business days. (Reports submitted by employees in 
field offices must be placed in the mails within three days of the date of 
each transaction.) Other changes in holdings resulting from inheritance or 
from reclassifications, gifts, stock dividends or split-ups, for example, shall 
be reported promptly. These reports shall be prepared on the official form 
provided for this purpose, copies of which may be procured from the Division 
of Personnel (Form SE-P-3). These reports shall be transmitted to the Director 
of Personnel. The envelope should be marked "Confidential." 


(m) At the time of taking the Oath of Office new members and employees 
shall fill in the information required on Form SE-P-4 relating to securities 
owned, accounts with securities firms, and relatives who are partners or 
officers of securities firms, investment companies, investment advisers or 
public utilities. 
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(n) This rule does not apply to personal notes, individual real-estate 
mortgages, United States Government securities, and securities issued by 
puilding and loan associations or co-operatives. 


Rule 4. Action in cases of personal interest. 


Any employee assigned to work on any application, filing, or matter of a 
company in which he then owns any securities or has any personal interest or 
with which he has been employed or associated in the past, shall immediately 
advise the division director or other office head or regional administrator of 
the fact. Division directors, other office heads and regional administrato”s 
are authorized to direct the reporting employee to continue with the assignment 
in question where this appears in the interest of the Government, taking into 
account (a) the policy stated in Rule 1 (f), (b) the general desirability of 
avoiding situations that require a question of conflict of interest to be re- 
solved, (c) the extent the employee's activities will be supervised, and (d) 
the difficulty of assigning the matter to some other employee. Where the em- 
ployee in question is not relieved of the assignment, his written report con- 
cerning the nature of his interest shall be forwarded to the Director of 
Personnel with a notation that he has been directed to continue the assignment 
together with such explanation, if any, as may seem appropriate. In the event 
that a division director or other office head or regional administrator deems 
that he has, himself, such personal interest in a transaction as may raise a 
question as to his disinterestedness, he may delegate his responsibility in the 
matter to a subordinate, but in that event shall submit a brief memorandum of 
the circumstances to the Director of Personnel. 


Rule 5. Negotiation for private employment. 


(a) The provisions of Rule 1 (c) are deemed to preclude negotiation for 
private employment by an employee who is immediately engaged in representing 
the Commission in any matter in which the prospective employer is opposing 
counsel or person chiefly affected. With the approval of his superior or the 


‘Commission an employee may be relieved of any assignment which, in the absence 


of such relief, might preclude such negotiation. 


(b) No employee shall undertake to act on behalf of the Commission in any 
capacity in a matter that, to his knowledge, affects even indirectly any person 
outside the Government with whom he is discussing or entertaining any proposal 
for future employment, except pursuant to the direction of the Commission, his 
division director or other office head, or his regional administrator, as pro- 
vided in Rule 4. 


Rule 6. Practice by former members and employees of the Commission. 


(a) No percon shall appear in a representative capacity before the Commis- 
sion in a particular matter if such person, or one participating with him in 
the particular matter, personally considered it or gained personal knowledge of 
the facts thereof while he was a member or employee of the Commission. As used 
in this paragraph, a single investigation or formal proceeding, or both if they 
are related, shall be presumed to constitute a particular matter for at least 
two years irrespective of changes in the issues. However, in the case of pro- 
ceedings in which the issues change from time to time, such as proceedings in- 
volving compliance with Section 11 of the Public Utility Holding Company Act, 
this paragraph shall not be construed as prohibiting appearance in such a 
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proceeding, more than two years after ceasing to be a member or employee of the 
Commission, unless it appears to the Commission that there is such identity of 
particular issues or pertinent facts as to make it likely that confidential in- 
formation, derived while a member or employee of the Commission, would have 
continuing relevance to the proceeding, so as to make the participation therein 
by the former member or employee of the Commission unethical or prejudicial to 
the interests of the Commission. 


(b) Any former member or employee of the Commission who, within two years 
after ceasing to be such, is employed or retained as the representative of any 
person outside the Government in any matter in which it is contemplated that 
he will appear before the Commission shall, within ten days of such retainer 
or employment, or of the time when appearance before the Commission is first 
contemplated, file with the Secretary of the Commission a statement as to the 
nature thereof together with any desired explanation as to why it is deemed 
consistent with this rule. Employment of a recurrent character may be 
covered by a single comprehensive statement. Each such statement should in- 
clude an appropriate caption indicating that it is filed pursuant to this rule. 
The reporting requirements of this paragraph do not apply to communications 
incidental to court appearances in litigation involving the Commission. 


(c) As used in this rule, the term "appear before the Commission" means 
personal appearance before or personal communication with the Commission or 
any member or employee thereof, in connection with any interpretation or matter 
of substance arising under the statutes administered by the Commission. 


‘d) Persons in doubt as to the applicability of this rule may apply for 
an advisory ruling of the Commission. 


Rule 7. Employees on leave of absence. 


The provisions of these rules relative to employees of the Commission are 
applicable to employees on leave with pay or on leave without pay other than 
extended military service. 


Rule 8. 


Knowing participation in a violation of this regulation by persons not 
within the scope of the foregoing rules shall likewise be deemed improper con- 
juct and in contravention of Commission rules. Departure from any of these 
rules without specific approval may be cause for removal or for disqualifica- 
tion from appearing and practicing before the Commission. 


* ee Hh 0H 


The foregoing regulation shall become effective March 9, 1953, except 
that it shall be effective immediately with respect to members and employees 
of the Commission having actual knowledge of its provisions. 


By the Commission. 


Orval L. DuBois, 
(SEAL) Secretary. 
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For IMMEDIATE Release Tuesday, July 286, 1953 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


July 28, 1953 





SECURITIES ACT OF 1933 
Release No, 3483 
SECURITIES EXCHANGE ACT OF 1934 
Release No. 4901 

HOLDING COMPANY ACT OF 1935 
Release No. 12087 

TRUST INDENTURE ACT OF 1939 
Release No. 68 

INVESTMENT COMPANY ACT OF 1940 
Release No. 1889 

INVESTMENT ADVISERS ACT OF 1940 
Release No. 67 


AMENIMENT OF REGULATION REGARDING 
CONDUCT OF MEMBERS AND EMPLOYEES 
AND FORMER MEMBERS AND EMPLOYEES 
OF THE COMMISSION 


Purpose 


The Securities and Exchange Commission recently adopted a Regula- 
tion regarding Conduct of Members and Employees and Former Members and 
Employees of the Commission. The Commission has now decided to add a 
new paragraph to Rule 2 under that regulation in order to formalize its 
practice regarding clearance of articles and treatises published by 
employees relating to the Commission or the statutes or rules that it 
administers. 














The Cammission deems this amendment to be included within the 
exception in Section 4(a) of the Administrative Procedure Act applicable, 
among other things, to "niles of agency organization, procedure or practice," 
and deems notice and public procedures of the character specified in that 
section to be unnecessary. The Commission deems that the amendment is 

not subject to the provision of Section 4(c) of the Administrative 

Procedure Act relating to the effective date of substantive rules. 


Statutory Basis 


This amendment is adopted pursuant to the authority conferred upm 
the Commission by the various statutes administered by it, particularly 
Section 19 (a) of the Securities Act of 1933, Section 23(a) of the 
Securities Exchange Act of 1934, Section 20 (a) of the Public Utility 
Holding Company Act of 1935, Section 319 of the Trust Indenture Act of 
1939, Section 38 (a) of the Investment Company Act of 1940, and Section 
211 (a) of the Investment Advisers Act of 1940. 
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ane a 33 ~ 3483 
Textof Amendment 
Rule 2 of the Regulation regarding Conduct of Members and Employees 


and Former Members and Employees of the Commission is hereby amended by 
the addition of a new paragraph (f) reading as follows: 


"(f) No employee shall publish any article or treatise 
relating to the Cammission or the statutes and rules that it 
administers without having obtained clearance from the Con- 
mission. The proposed publication will be examined to determine 
whether it contains confidential information or whether there is 
any reason why the publication of the employee's private views 
on the subject matter would be otherwise inappropriate, Clearance 
for publication will not involve adoption of or concurrence in 
the views expressed, and any such publication shall include at 
an appropriate place by way of footnote or otherwise the follow- 
ing disclaimer of responsibility: 


'The Securities and Exchange Commission, as a matter of 
policy, disclaims responsibility for any private publication 
by any of its employees. The views expressed herein are 
those of the author and do not necessarily reflect the views 
of the Commission or of the author's colleagues upon the 
staff of the Commission. '" 


rt ow fd 8 Ot Oe eet Pe ra Oe 


The amendment shall become effective July 28, 1953. 
By the Commission. 


Orval L. DuBois, 
(SEAL) Secretary. 
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For IMMEDIATE Release August 8, 1955 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


SECURITIES ACT OF 1933 

Release No. 3561 

SECURITIES EXCHANGE ACT OF 193 
Release No. 5205 

HOLDING COMPANY ACT OF 1935 
Release No. 12958 

TRUST INDENTURE ACT OF 1939 
Release No. 82 

INVESTMENT COMPANY ACT OF 190 
Release Noe 2209 

INVESTMENT ADVISERS ACT OF 190 
Release No. 83 


AMENDMENT OF REGULATION REGARDING 
CONDUCT OF MEMBERS AND EMPLOYEES 


AND FORMER MEMBERS AND EMPLOYEES 
OF THE COMMISSION 


Purpose 

The Chairman of the Civil Service Commission, acting 
at the direction of the President, has requested all departments 
and agencies that do not have policies and regulations relating 
to the payment of Federal, State and local taxes to adopt appro- 
priate policies and regulations. The Commission is therefore 
adding a new Rule 9 to its Conduct Regulation providing that 
failure of an employee to pay his tax obligations may be cause 
for disciplinary action. 

Statutory Basis 

The action is taken pursuant to the authority conferred 

upon the Commission by the various statutes administered by it, 


particularly Section 19(a) of the Securities Act of 1933, Section 


23(a) of the Securities Exchange Act of 1934, Section 20(a) of 


the Public Utility Holding Company Act of 1935, Section 319 of 
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the Trust Indenture Act of 1939, Section 38(a) of the Invest- 
ment Company Act of 1940, and Section 21ll(a) of the Investment 
Advisers Act of 190. 
Text of Rule 
The Regulation regarding Conduct of Members and Employees 
and Former Members and Employees of the Commission is amended 


by the adoption of the following new Rule 9: 


"Rule 9 - Payment of Tax Obligations of Employees. 


tr 


Failure of an employee to pay his just tax obligations 
may be cause for removal or other disciplinary action." 

The Commission finds that the foregoing action relates 
to agency organization, vrocedure or practice and that compli- 
ance with Sections l(a), (b) and (e¢) of the Administrative 
Procedure Act is unnecessary. Such action shall become effective 
immediately. 


By the Commission. 


Orval Le DuBois 
Secretary 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D, C, 


October 4, 1957 


MEMORANDUM TO ALL MEMBERS OF THE STAFF 


A number of situations have come to the attention of 
the Commission in which employees or their spouses have 
purchased securities for their minor children, Title to such 
securities frequently is held in the names of the children or in 
the names of the parent or parents as trustees, or custodians, 
or some similar designation, 


To the extent that Rule 3(0) of the Regulation Regarding 
Conduct of Members and Employees and Former Members and 
Employees of the Commission appears to grant a conditional 
exemption from the requirements of Rule 3, the Commission 
has directed that Rule 3(0) shall not apply to any situation in 
which an employee or his or her spouse holds title to securities 
as trustee or other fiduciary for his or her minor children, 


The Commission has determined that all purchases by 
an employee or his or her spouse are subject to the restrictions 
and reporting requirements of Rule 3 notwithstanding that the 
securities are purchased for their minor children and irrespec- 
tive of the manner in which title is taken, 


CN hardardtto/ 


A, K, Scheidenhelm 
Executive Director 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


Oetober 7, 1953 


OFFICE MEMORANDUM 166 


The attached copy of a letter dated September 16, 1953, from 


the Honorable Warren Olney III, Assistant Attorney General, regarding 


the disqualification of former officers and employees in matters con- 


nected with former duties, is for the information and guidance of all 


members of the staff. 


A copy of Department of Justice Memorandum No. 40, referred 


to in the above mentioned letter, is also attached, 


Ralph H. Demmler 
Chairman 
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Assistant Attorney General 
Criminal Division 


DEPARTMENT OF JUSTICE 
Washington 


September 16, 1953 


Chairman 

Securities and Exchange Commission 
425 Second Street 

Washington, D, C. 


Re: Disqualification of former officers and employees in 
matters comected with former duties--criminal penalties 


attached thereto--Title 18 U.S.C, 284 
My dear Mr. Chairman: 


The Attorney General has recently sent to all United States Attorneys 
a memorandum, denominated Department of Justice Memorandum No. 40, con- 
cerning the prosecution of former officers and employees of the United 
States who may have violated the provisions of Section 284 of Title 18 
of the United States Code by undertaking representation or employment 
from which they are disqualified by that law, A copy of Department of 
Justice Memorandum No. 40 is enclosed for your information. 


In view of the fact that there has been virtually no enforcement 
of this law in the past years, although it appears to have been widely 
violated, it would seem desirable to give as wide dissemination as 
possible to the provisions of the law, to the construction placed upon 
it by the Department of Justice, and to the fact that henceforth it will 
be vigorously enforced, 


It will be apparent from reading Department of Justice Memorandum 
No, 40 that the Attorney General has construed the law to mean that 
every person who has been employed in any agency of the United States, 
including commissioned officers assigned to duty in such agency, is dis- 
qualified for a period of two years after the time when such employment 
or service has ceased, from representing in‘any manner or capacity any 
interest opposed to the United States in any matter with which such 
person was directly connected during the time he was in Government 
service. No distinction is to be drawn between monetary claims against 
the Government and nonmonetary claims, or between affirmative claims ami 
defensive claims. The criminal penalties of the law apply in all such 
cases, 


Violations of this law should be reported to the local office of 
the Federal Bureau of Investigation or to the Department of Justice. 


Very truly yours, 


/8/ W adem n 7 
WARREN OINEY III 
Assistant Attorney General 
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DEPARTMENT OF JUSTICE 
WASHINGTON 25, D. C. 


August 27, 1953 


MEMO NO. 40 


MEMORANDUM TO ALL UNITED STATES ATTORNEYS: 


Subject: Construction of 16 U.8.C. 28h: Dis- 
qualifications of former officers and employees 
in matters connected with former duties, 


It has come to the attention of the Department that the 
above-mentioned statute is being violated. Since this statute has 
never been judicially construed, it ig thoughi that the Dbepartment 
should place a construction on it as a guide for United States 
Attorneys, 


The Department believes that in order to effectuate the 
evident and obvious purpose of the statute, Section 26 must be given 
an inclusive construction. A reading of the statute clearly indicates 
that it was designed to maintain and insure honesty and integrity on 
the part of officers and employees of the Government in the perform- 
ance of their official duties te the end that they be removad from 
temptation by prohibiting them for a period of two years at least from 
representing the opposing party involving any subject matter directly 
connected with which such person was so employed or performed duty, 


Manifestly it is improper, and not in the interest of good 
Governnent, for a public employee who has handled a matter for the 
Government to leave public service and subsequently represent the 
other side, just as it is improper for an attorney in private practice 
to accept employment in matters adversely affecting any interest of 
a former client with respect to which confidence has been reposed. 
This principle is self-evident as to al] matters in which the Governe 
ment has an interest, and about which the former employee acquired 
knowledge or took action in connection with his official duties, V/ 








1/ Such practice is clearly condemned by the Canons of Professional 
Ethics of the American Bar Association. Canon 36 provides in parts 
tHHHHHt 
A Lawyer, having once held public office or 

having been in the public employ, should not after 

his retirement accept employment in connection with 

any matter which he has investigated or passed upon 

while in such office or employ. 
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There is no distinction in this respect between monetary claims and 
non-monetary claims, or between claims by moving parties and defensive 
ones, Such conduct should be considered illegal as well as unethical 
in all cases, 


The legislative history throws little light on the meaning 
of the statute, but the Department believes that it was the purpose and 
intendment of Congress in enacting Section 28 to prohibit all such 
conflicts of interests. Thus, the Department rejects artificial dis- 
tinctions based on a narrow reading of the clause, "prosecutes or acts 
as counsel, attorney, or agent for prosecuting, any claims against the 
United States.” That language, in view of the purpose of the statute, is 
broad enough to encompass representation in any matter in which the United 
States has any interest whatsoever, 2/ 


Accordingly, it is the position of the Department that the 
statute prohibits any former employee of the Federal Government, for a 
period of two years after leaving Government service, from representing 





2/ In United States v. Brown, 333 U.S. 18, 25-26, the Court stateds 


"We are mindful of the maxim that penal statutes 
are to be strictly construed...The canon in favor 
of strict construction is not an inexorable command 
to override common sense and evident statutory purpose, 
It does not require magnified emphasis upon a single 
ambiguous word in order to give it a meaning contra= 
dictory to the fair import of the whole remaining 
language. As was said in United States v. Gaskin, 
320 U.S. 527, 530, the canon ‘does not require dis- 
tortion or nullification of the evident meaning and 
purpose of the legislation.' Nor does it demand that 
a statute be given the 'narrowest meaning!'; it is 
satisfied if the words are given their fair meaning 
in accord with the manifest intention of the law- 
makers. United States v. Raynor, 302 UsS. 540, 552; 
Uni ted States v. Giles, 300 U.S S. 41, 483; Gooch v. 
ates, 297 U.5. 12h, 128, United States v. 
Corbett, 215 UeSe 233, 2h2...No vela of construction 
hecessitates our acceptance of an interpretation re- 
Sulting in patently abiurd consequences and the 
absence of any significant legislative history, other 
than has been related, may be indicative that there 
was no such problem as is now sought to be injected 
in the statutory wording..." 
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any non-governmental interest in any matter eeetoner *involving 
any subject matter directly connected with which suth person was 
so employed or performed duty", in which the United States is 
interested, directly or indirectly, whether as a party, a an 
enforcement agent, or otherwise, 


The United States Attorneys are instructed to vigorously 
prosecute all violations of Section 284 as above construed. 


HERBERT BROWNELL, JR. 
Attorney General 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


MEMORANDUM TO THE STAFF: 


Quoted on the reverse side hereof is a statement of Commission 
policy, issued June 14, 1939, with respect to "staff members seeking 
employment with persons subject to the Commission's jurisdiction." 

Copies of the statement were distributed at the time to divisio 
heads for their information and for the information of such staff 
members as might consult them as to negotiations with respect to 
future employment. While the Commission believes that the staff has 


been generally familiar with its policy as expressed in this state- 


ment, a recent staff inquiry has guggested that the actual text should 


be available to all employees (as are Securities Act Releases Nos. 
1761 and 1934 dealing with a related subject matter). 
Accordingly, the Commission has directed that copies of this 


statement of policy be distributed at this time to all employees. 


Orval L. DuBois, 
Secretary. 


March 22, 1951 
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June 14, 1939 
10:00 A.M. 


The Commission considered the propriety of staff members 
seeking employment with persons subject to the Commission's juris- 
r 


at 


diction, with particular reference to the efforts of members of the 


staff of the 


4 


ublie Utilities Division to secure employment with 


registered public utility holding companies or their subsidiaries. 
The Commission adopted the following declarations of general policy: 


(1) 


No staff member shall seek employment with any rson 
who then has pending before the Commission any matter 
upon which the staff member is or has been engaged. 


A staff member who has, by submitting his resignation 
or otherwise, notified his superior f his intention 
to leave the service of the Commission may without 
objection seek employment with a person sub) 
Sommission's jurisdiction provided tha 


, m 
son has no matter pending before the Comm 





that per- 
ssion on 


which the staff member is or has been engaged, and 
provided further that the staff member, after open- 


ing negotiations for employment, shall not thereafter 


J 


participate in the consider: 




















ing his prospective employer. When in 
the prospective employer has recurring bu 
the Commission, the staff member shall his 
superiors currently advised of the progreé of his 
negotiatio: for employment. 
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; 
: 
; 
; 


February 14, 1949 





fo 
ri 





MEMORANDUM TO 


SUBJECT : Jutside or Private Employment 


The following rules supersede prior rules of the Commission regarding 


outside or private employment and are applicable to all members of the staff: 


1. Any outside or private employment or affiliation with any firm or 
organization incompatible witn concurrent employment by the Commission is 
prohibited. This applies particularly to employment or association directly 


or indirectly related to the issuance or sale of securities or any leg 


accounting, or other professional work involving matters in which e 
government or any State, Territorial or municipal authority may be interes 


2. No member of the staff shall permit his name to be associ 


way with any legal, accounting or other professional firm or office. 





N the staff shall accept or perform any outside or 
private employ pecifically prohibited to Federal employee b3 tatute or 
executive order. For example: 
a Sec tior 38 8 United States Code fr >, among other 
thir that Federa m y 4 ibited ting as agent or 
att y in prosecuting any a against the States from 





a 
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Stat Code pr unless otherwise 
specifically no money apf any act shall 
be available per recei ne salary 
when the 4 es ex of $2,000 per 











d xe rder N 4 I 8 pr bits, in 
general, any Federal emp ee from ac ng holding office under a 
State, Territ 2 ount mu pal authority 
4 N mem a tal a appea ir rt oY na brie* wit 2 
pensa r f 1 t per ega accounting, 
rofessi an; nd f mpensat without prior authoriza- 
he Commission. Requests for 1 authorization 1all be submitted 
ing to the Division Head or Regional Administrator concerned, togetaer 
with all pertinent facts regarding the proposed empioyment, such as the name 
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of the employer, the nature of the work to be performed, and the duration of 
th: work, Division Heads and Regional Administrators shall forward all 
requests, together with a recommendation for approval or disapproval, to the 
Director, Division of Personnel, for presentation to the Commission. 


5. No member of the staff shall accept or perform any outside or 
private employment which interferes with the efficient performance of his 
official duties with the Commission. 


6. In case of doubt as to whether any contemplated non-professional 
outside or private employment conflicts with the principles of these rules, 
the matter shall be submitted to the Commission for decision in accordance 
with the procedure outlined in paragraph 4. 


By Direction of the Commission: 


William E. Becker 
Director, Division of Personnel 
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SECURITIES AND EXCHANGE COMMISSION 
Wa@hington, D. C. 


July 14, 1950 
OFFICE MEMORANDUM No. 51-F: 


s 


” Re: EmployeRs! Senptiptes ‘TPansaétions 


The following ‘rules supersede all prior rules of the Commission 
regarding security and commodity transactions by employees of the 
Commission. The only change since Office Memorandum No. 51-E, dated 
December 2, 1946, is in paragraph l. 


These rules apply to all purchases and sales effected by or on 
behalf of an employee in which such employee has any beneficial interest. 
Employees are considered to have a beneficial interest in the security 
and commodity transactions of their husbands or wives and, therefore, 
such transactions must be reported by the employee and are subject. to 
all the terms of this memorandum. 


1. No employee shall effect or ‘cause to he effected any transac- 
tion in a security except for bona fide investment purposes, Any 
purchase which is held for less than one year will be presumed not to 
be for investment purposes. Any employee who believes the application 
of this paragraph’.will result in undue hardship in a particular case 
may make written application to the Commission (through the Division of 
Personnel, attention of Director of Personnel) setting eut in detail 
the reasons for his belief and requesting a waiver. 


2. No emptoyee shall effect any purchase or sale of a future 
contract for any commodity without the prior approval of the Commission. 


3. No.employee shall carry securities on margin; nog shall any 
employee borrow funds or securities with or without collateral for the 
purpose of purchasing or carrying securities or commodities with the 
proceeds unless prior approval of the Commission has been secured. 


4. No employee shall sell a security which he does not own, or the 
sale of which is consummated by the delivery of a security borrowed by 
er for such employée's account. 


5. No employee shall purchase any security which is the subject 
of a registration statement filed under the Securities Act of 1933, or 
of a letter of notification filed under Regtlation A, or any other 
security of the same issuer, while such a registration statement or 
letter of notification is pending or during the first thirty days 
after its effe¢tive date. However, rights accruing by virtue of owner- 
ship of securities. may be exercised éven though the securities which 
are the subject of! the rights are registered under the Act or exempted 
under Regulation Aj and it is also permissible to exchange securities 
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presently held for new securities issued in exchange therefor and 
registered under the Act or exempted under Regulation A. Any employee 
who believes the application of this paragraph will result in undue 
hardship in a particular case may make written application to the 
Commission (through the Division of Personnel, attention of Director 
of Personnel) setting out in detail the reasons for his belief and 
requesting a waiver. 


6. No employee shall pmrchase securities of any utility or holding 
company prima facie subject to the jurisdiction of the Commission under 
the provisions of the Public Utility Holding Company Act of 1935, except 
evidences of indebtedness of utility companies which are primarily 
operating companies. 


7. No employee shall purchase any securities issued by any invest- 
ment company prima facie subject to the jurisdiction of the Commission 
under the provisions of the Investment Company Act of 1940. 


8, No employee shall purchase any security which to his knowledge 
is involved in any pending investigation by the Commission or in any 
proceeding before the Commission or to which the Commission is a party. 


9. No employee shall purchase any securities of any company which 
is in receivership or which is undergoing reorganization under Section 
77-B or Chapter X of the Bankruptcy Act. 


10. Employees are required to report every transaction in any 
security or commodity within three business days. (Reports submitted 
by employees in field offices must be placed in the mails within three 
days of the date of each transaction.) These reports shall’be prepared 
on the official form provided for this purpose, copies of which may be 
procured from the Division of Personnel (Form SE-P-3). These reports 
shall be transmitted to the Director of Personnel. The envelope should 
be marked "Confidential." 


11. Departure from any of these rules without specific approval may 
be cause for removal.. 


12. Any employee assigned to work on any application, filing, or 
matter of a company in which securities are owned by the employee, 
shall immediately advise the Division Director or Regional Administrator 
of the fact that he owns such securities, 


13. New employees shall fill in the information required on Form 
SE=-P-4 at the time of taking the Oath of Office. 


By direction of the Commission. 


Orval L. DuBois, 
502980 Secretary. 
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SECURITIES AND EXCHANGE COMMISS 
Philadelphia 


December 2, 1946 
OFFICE MEMORANDUM Ho. 51-E: 
Re: Employees’ Securities Transactions 


fhe following rules supersede all prior rules of the Commission regarding 
security and commodity transactions by employees of the Commission. The only 
change since Office Memorandum No. 51-C, dated May 10, 1946, is in paragraph 5. 


These rules apply to all purchases and sales effected by or on behalf of 
@ employee in which such employee has any beneficial interest. Employees 
are considered to have a beneficial interest in the security and commodity 
transactions of their husbands or wives and, therefore, such transactions 
must be reported by the employee and are subject to all the terms of this 
nemorandum. 


1. Wo employee shall effect or cause to be effected any transaction in 
a security except for bona fide investment purposes. Any purchase which is 
held for less than one year will be presumed not to be for investment purposes. 


2. Wo employee shall effect any purchase or sale of a future contract 
for any commodity without the prior approval of the Commission. 


3. Wo employee shall carry securities on margins nor shall any employee 
borrow funds or securities with or without collateral for the purpose of pur- 
chasing or carrying securities or commodities with the proceeds unless prior 
approval of the Commission has been secured. 


4. Wo employee shall sell a security which he does not own, or the sale 
of which is consummated by the delivery of a security borrowed by or for such 
employee's account. 


5. Wo employee shall purchase any security which is the subject of a 
registration statement filed under the Securities Act of 1933, or of a letter 
of notification filed under Regulation A, or any other security of the sane 
issuer, while such a registration statement or letter of notification is 
pending or during the first thirty days after its effective date. However, 
rights accruing by virtue of ownership of securities may be exercised even 
though the securities which are the subject of the rights are registered under 
the Act or exempted under Regulation As; and it is also permissible to exchange 
securities presently held for new securities issued in exchange therefor and 
registered under the Act or exempted under Regulation A. Any employee who 
believes the application of this paragraph will result in undue hardship in a 
particular case may make written application to the Commission (through the 
Personnel Office, attention of Director of Personnel) setting out in detail 
the reasons for bis belief and requesting a waiver. 





ON OCTOBER 9, 1946, THE SECURITIES AND EXCHANGE COMMISSION INVITED MEMBERS OF 
THE STAFF TO COMMENT ON A PROPOSED AMENDMENT TO THE RULES GOVERNING SECURITY 
TRANSACTIONS BY COMMISSION EMPLOYEES. A NUMBER OF SUGGESTIONS WERE RECEIVED 
AND CONSIDERED. ‘THIS OFFICE MEMORANDUM HAS BEEN MODIFIED TO REFLECT ADOPTED 
SUGGESTIONS. 
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6. Wo employee shall purchase securities of any utility or holding con. 
pany prima facie subject to the jurisdiction of the Commission under the pro. 
visions of the Public Utility Holding Company Act of 1935, except evidences 
of indebtedness of utility companies which are primarily operating companies, 


7. Wo employee shall purchase any securities issued by any investment 
company prima facie subject to the jurisdiction of the Commission under the 
provisions of the Investment Company Act of 1940. 


8. Wo employee shall purchase any security which to his knowledge is 
involved in any pending investigation by the Commission or in any proceed- 
ing before the Commission or to which the Commission is a party. 


9. Wo employee shall purchase any securities of any company which is in 
receivership or which is undergoing reorganization under Section 77-B or 


Chapter X of the Bankruptcy Act. 


10.. Employees are required to report every transaction in any security or 
commodity within three business days. (Reports submitted by employees in 
field offices must be placed in the mails within three days of the date of 
each transaction.) These reports shall be prepared on the official form pro- 
vided for this purpose, copies of which may be procured from the Personnel 
Office (Form SE-P-3). These reports shall be transmitted to the Director of 
Persomel. The envelope should be marked "Confidential.® 


ll. Departure from any of these rules without specific approval may be 
cause for removal. 


12. Any employee assigned to work on any application, filing, or matter 
of a company in which securities are owned by the employee, shall immediately 


advise the Division Director or Regional Administrator of the fact that he 
owns such securities. 


13. Wew employees shall fill in the information required on Form SE-P-4 
at the time of taking the Oath of Office. 


By direction of the Commission. 


Orval L. DuBois, 
Secretary. 
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SECURITIES AND EXCHANGE COMMISSION 
Philadelphia 





May 10, 1946 
OFFICE MEMORANDUM No. 51-Cs 


Re: Employees' Securities Transactions 
ee 
et RRR 
The following rules supersede all prior rules of the Commission 

regarding security and commodity transactions by employees of the Commis- 
sion. These rules apply to all purchases and sales effected by or on 
behalf of an employee in which such employee has any beneficial interest. 
Employees are considered to have a beneficial interest in the security 
and commodity transactions of their husbands or wives and, therefore, 
such transactions must be reported by the employee and are subject to all 
the terms of this memorandum. fhe—onty—change—ssnceOffrceHenorandun 
No—92-B—dated Way 28, 1947, 1s the—-eddrtvon—of paragraph 5. 


1. No employee shall effect or cause to be effected any 
transaction in a security except for bona fide investment purposes. Any 
purchase which is held for less than one year will be presumed not to be 
for investment purposes. 


2. No employee shall effect any purchase or sale of a future 
contract for any commodity without the prior approval of the Commission. 


3. No employee shall carry securities on margin; nor shall 
any employee borrow funds or securities with or without collateral for 
the purpose of purchasing or carrying securities or commodities with the 
proceeds unless prior approval of the Commission has been secured. 


4. No employee shall sell a security which he does not ow, 
or the sale of which is consummated by the delivery of a security bor- 
rowed by or for such employee's account. 


5. -The-purchase or voluntary acquisition of any-securities 
registered with the Commission under the Securities Act-of 1933 is for- 
bidden except as to securities ef investment grade issued by established 
businesses, which may be purchased only after the lapse of thirty days 
after the effective date of the registration statement. However, rights 
accruing by virtue of ownership of securities may be exercised even 
though the securities which are the subject of the rights are registered 
under the Act; and it is also permissible to exchange securities pres- 
ently held for new securities issued in exchange therefor and registered 
under the Securities Act of 1933. Any employee who believes the appli- 
cation of this paragraph will result in undue hardship in a particular 
case may make written application to the Commission (through the Per- 
sonnel Office, attention of Director of Personnel) setting out in detail 
the reasons for his belief and requesting a waiver. 
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6. No employee shall purchase securities of any utility or 
holding company prima facie subject to the jurisdiction of the Commission 
under the provisions of the Public Utility Holding Company Act of 1935, 
except evidences of indebtedness of utility companies which are primarily 
operating companies. 


7. No employee shall purchase any securities issued by any 
investment company prima facie subject to the jurisdiction of the Com- 
mission under the provisions of the Investment Company Act of 1940. 


8. No employee shall purchase any security which to his 
knowledge is involved in any pending investigation by the Commission or 
in any proceeding before the Commission or to which the Commission is a M 
party. 


9. No employee shall purchase any securities of any company 
which is in receivership or which is undergoing reorganization under 
Section 77-B or Chapter X of the Bankruptcy Act. 


10. Employees are required to report every transaction in any st 
security or commodity within three business days. (Reports submitted th 
by employees in field offices must be placed in the mails within three ee 
days of the date of each transaction:) These reports shall be prepared fs 


on the official form provided for this purpose, copies of which may be 


procured from the Personnel Office (Form SE-P-3). The reports shall be " 

transmitted to the Director of Personnel. The envelope should be marked Pe 

"Confidential." - ™ 

re 

ll. Departure from any of these rules without specific approval tt 

may be cause for removal. di 
12. Any employee assigned to work on any application, filing, 

or matter of a company in which securities are owned by the employee, er 

shall immediately advise the Division Director or Regional Administrator ha 

of the fact that he ows such securities. | ot 

| th 

13. New employees shall fill in the information required .on fi 

Form SE-P-4 at the time of taking the Oath of Office. or 


By direction of the Commission. | 


Orval L. DuBois, 
Secretary. 


461795 
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SECURITIES AND EXCHANGE COMMISSION 
Philadelphia 


February 10, 1943 


MEMORANDUM TO ALL EMPLOYEES OF THE SECURITIES AND EXCHANGE COMMISSION 


SUBJ ECT: Rules Governing Employees’ Securities Transactions 


Reference is made to Office Memorandum No. 51-B, dated May 28, 
1941, which contains the Commission's rules governing employees’ 
securities transactions. The Commission considers the provisions of 
these rules to be of great importance in respect of its integrity and 
reputation and, therefore, believes that any violations thereof are 
fraught with serious implications. This matter is being brought to 
the attention of employees, and will be brought to their attention 
periodically in the future, because of its importance. It is suggest- 
ed that all employees re-examine the provisions of this Office Memo- 
randum very carefully, inasmuch as a violation of or departure from 
the terms thereof without specific approval subjects the employee to 
disciplinary action by the Commission. 

; Copjgs of the above-mentioned Office Memorandum are given to 
employees at the time they enter on duty with the Commission. If you 
have lost or misplaced your copy, it is suggested that you obtain an- 
other copy from the Administrative Assistant in your Division or from 
the Office of the appropriate Regional Administrator if you are a 
field employee. Any questions regarding the interpretation of the 
provisions of these rules should be referred to the Personnel Office. 


By direction of the Commission: 





Philipp L. Charles, 
Director of Personnel. 
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SECURITIES AND EXCHANGE COMMISSION 
Philadelphia 


April 10, 1942 
OFFICE MEMORANDUM NO. 108A 
IN RE: OUTSIDE OR PRIVATE EMPLOYMENT 


The Commission has approved the revision of Office Memorandum No. 103, 
The reviséd instructions to members of the staff are as follows: 


Hereafter, no employee of the Commission, including persons who have 
ceased active duty. but are continued on the Commission's rolls until the ex- 
piration of acorued and accumulated leave, shall accept or perform any out- 
side of private employment of a legal or other professional character without heving 
received prior authorization from the head of the division or regional of- 
fice to which such employee is or was sasigned. 


In granting or denying perwissian to employees actively engaged as 
members of the Commission's staff, Division Heads and Regional Administra- 
tors shall be governed by the general principle that the performance of 
outside professional work, while not altogether prohibited, is not to be 
encouraged. In passing upon particular cases, the following factors shall 
be taken into account, 


‘ 1. Any statutory prohibition against particular activities on the 
part of employees of the Federal Government (e.g., 18 USC, Sec- 
tions 198 and 203: ‘5 USC, Section 58: cf. Executive Order of 
the President, January 17, 1873, prohibiting Federal employees 
from accepting or holding any office under a State, Territorial 
or municipal authority). 


‘2, The character of the particular work proposed to be performed, 
and any possible inconsistency between its performance and the 
employee's performance of his official duties. 


3. The burden which the proposed employment will cast upon the 
employee, and its probable effect on the employee's efficient 
performance of his official duties. 


The statutory prohibitions referred to in "1" above are equally appli- 
cable with respect to employees who, although ceasing active duty on the 
staff of the Commission, are carried on the Commission's rolls until the 
expiration of accrued and accumulated leave.” In granting or denying per- 
mission to employees in this category, Division Heads and Regional Adminis- 
trators also should consider the scope of the employee's duties while he 
was actively engaged in Commission work and the possible connection, rela- 
tion or conflict of such duties with the particuler employment proposed to 
be undertaken. 


| 
| 
| 
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Legal or other, 'grofessiot&hi work in matters im which the federal Govern- 
gent or any State, Territorial or municipal authority is interested, as well 
as any employment which is related to’ thé issuance or sale of securities, 
should not be authorized, even if not expressly prohibited by law. 


All cases of doubt should be referred to the Personnel Office for sub- 
mission to the Commission before approval is granted. 


Each Division Head and Regional Administrator shall file with the Per- 
eonnel Office in Philadelphia not later than the tenth of each month a state- 
ment describing in detail all cases in which permission to accept outside 


employment has been ¢ranted during the preceding month. 


By direction of the Commission. 


Francis P. B 
Secretary. 


421184 
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SMBMORITIES AND EXCHANGE COMM PION 
Washington 


August 1, 1941 


Office Memorandum No. 103 


In re: Outside or Private Employment 


The Commission has approved the following instructions to the members 
of its staff: 


Hereafter no employee of the Commission shall accept or perform any out. 
side or private employment of a legal or other professional character without 
having received prior authorization from the head of the division or regional 
office to which such employee is assigned. 


In granting or denying permission, Division Heads and Regional Adminis. 
trators shall be governed by the general principle that the performance of 
outside professional work, while not altogether prohibited, is not to be en- 
couraged. In passing upon particular cases Division Heads and Regional 
Administrators shall take into account: 


1. Any statutory prohibition against particular activities on the 
part of employees of the Federal Government (e. ¢., 18 USC, 
§ 19f and 203; 5 USC, § 58: cf. Executive Order of the President, 
January 17, 1873, prohibiting employment of Federal officers by 
any State, Territorial or municipal authority). 


2 The character of the particular work proposed to be performed, 
and any possible inconsistency between its performance and the 
employee's performance of his official duties. 


2, The burden which the proposed employment will cast upon the en- 
ployee, and its probable effect on the employee's efficient 
performance of his official duties. 


In particular, legal or other professional work in matters in which the 
Federal Government or any State, Territorial or municipal authority is inter- 
ested should be discouraged even if not expressly prohibited by law. 


All cases of doubt should be referred to the Personnel Office for sub- 
mission to the Commission before approval is granted. 


Each Division Head and Regional Administrator shall file with the 
Personnel Office in Washington not later than the tenth of each month a 
statement describing in detail all cases in which permission to accept out- 
side employment has been granted during the preceding month. 


Ey direction of the Commission. 





Francis P, FPrassor, — 
Secretary. 
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FRCURITIES AND EXCHANGE COMMEBSION 
Washington 


MSY 28 1941 


OFFICE MEMORANDUM NO. 64-B; 
Re; Employees’ Securities Transactions 


The following rules supersede all prior rules of the Commission re- 
garding security and commodity transactions by employees of the Commission. 
These rules apply to all purchases and sales effected by or on behalf of 
an employee in-which such employee has any beneficial interest. Employees 
are considered to have a beneficial interest in the security and commodity 
transactions of their husbands or wives and, therefore, such transactions 
must be reported by the employee and are subject to all the terms of this 
nemorandun,. . . 


ie No employee shall effect or cause to be effected any transaction 
in a security except for dona fide investment purposes. Any purchase which 
is held for less than one year will be presumed not to be for investment 
purposes. 


2: No employee shall effect any purchase or sale of a future contract 
for any commodity without the prior approval of the Commission. , 


3» NO employee shall carry securities on margin; nor shall any 
employee borrow funds or securities with or without collateral for the 
purpose of purchasing or carrying securities or commodities with the pro- 
ceeds unless prior approval] of the Commission has been secured. 


4+ No employee shall sell a security which he does not own, or the 
sale of which is consummated by the delivery of a security borrowed by or 
for such employee's account, 


5. No employee shall purchase securities of any utility or holding 
company prima facie subject to the jurisdiction of the Commission under 
the provisions of the Public Utility Holding Company Act of 3935, except 
evidences of indebtedness of utility companies which are primarily operate 
ing companies. 


6- No employee shall purchase any securities issued by any invest- 
ment company prima facie subject to the jurisdiction of the Commission 
under the provisions of the Investment Company Act of 1940. 


4» NO employee shall purchase any security which to his knowledge 
is involved in any pending inves*igation by the Commission or in any pro- 
ceeding before the Commission or to which the Comuission is a party. 


8. No employee shall purchase any securities of any company which 
is in receivership or which is undergoing reorganization under Section 
N-B or Chapter X of the Bankruptcy Act. 
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9- Bnployees are required to report every transaction in any security 
or commodity within three business days. (Reports submitted by employees in 
field offices must be placed in the mails within three days of the date of 
each transaction.) These reports shall be prepared on the official form 
provided for this. purpose, copies of which may be procured from the Personne] 
Office, (Form SE-p-3, copy attached). The reports ehall be transmitted to 
the Personnel Office, attention of Mr. Gayle J. Barnett, Assistant Director 
of Personnel. The envelops should be marked "Confidential, 


10- Departure from any of these rules without specific approval may be 
cause for renoval, 


1l- Any employee assigned to work on any application, filing, or matter 
of a company in which securities are owned by the employee, shall immediately 
advise the Division Director or Regional Administrator of fact that he owned 
such securities. 


12- New employees shall fill in the information required on form SE-P~4 
(copy attached) at the time of taking the Oath of Office. 


By direction of the Commission. 


Francis P, Brassor, 
Secretary. 


P 
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For Release in MCgpiNs Newspapers of vecoen April 5, 1989 


SECURITIES AND EXCHANGE COMMISSION 
Washington 


Release No. 1934 
SECURITIES EXCHANGE ACT OF 1934 


SFCURITI"S ACT OF 1933 


Release No. 206€ (Corrected) 
FOLDING COMPANY ACT 


Pelease No. 14987 


The Securities and Exchange Commission today made public an opinion of 


its General Coursel, Chester T. Lane, concerning the employment of former mem 
bers of its staff ty persons practising before the Tommission. In the opinion 
the General Connsel states that "the Commission imtends to deal vigorously” 
with persons who retain former employees of the Commission in order to obtain 
their advice on matters with which they had become familiar during their em- 
ployment. such conduct, the opinion states, will coustitute grounds for dis- 
qualifying from practice before the Commission rot only the former employee, 
but also his present employer. The opinion, which relates to Rule II (e) (2) 


of the Commission's amended Rules of Practice effective July 1, 1938, reads 


(with names exscinded) as follows: 


"I have your cecent letter, in which you inguire whether you may 
properly mate use of the advice and assistance of on at homme formerly 
employed by t!is Commission in a matter with which he became familiar 


r 
while on the Comrission's staff. 


"3efore taking up the specific situation described in your letter, 

I should lixe to express my general opinion, that any use of the services 
of a former employee of the Commission in a matter with which he was con- 
nected during his employment by the Commission, even though such former 
employee does not himself appear before the Commission, or take any part 
in discussions with its staff, would constitute grounds to disqualify 
from practice before the Commission not only the former employee but also 
his employer. The Commission is fully eonscious of the-serious conse- 
quences which may be caused by any deviation on the part of former em- 
ployees from the most rigid standards of professional ethics in matters 
of this character, and intends to deal vigorously with any such cases 


that come to its attention. 


" 


In your letter you direct ry attention to the fact that the Commis- 
sion recently issued a stop order under Section @ (d) of the Securities 
Act of 1933, ispending the etfectiveness cf a registration statement 

fled under that Act by the X. - Corporation, for which you are counsel. 
The company desires to end the registration statement in accordance 
with the stop order, and you have requested a conference with wuembers of 
the Commission's staff for the purpose of discussing the form ard sub- 
stance of these amendments. In preparing for this conference, you de- 
Sire to make use of the services of Mr. 4. 3., a former et.ployee of this 
Commission, and now an esscciate of yovr law firm. Mr. A. 8. himself 


a 
Willi neither e 


ree nor otherwise ‘practice before’ 


® 


the Commission, within the meaning of the Commission's Rules of Practice. 


"The Comm ion'ts files indicate that, when he was employed by the 
Commission, Mr. A. B. was assigned to the Repistrattion Division and 


actec as attorney for the examini 


3 


group which considered the regis- 
tration staterent of the X. Y. Corporation to which I have referred. 
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(Release No. 1934) 


"The question presented is the application of Rule II (e) of the Commis. 
sion's amended Rules of Practice effective July 1, 1939, which reads as 
follows: 


(e) The Commission may disqualify, and deny, temporarily or perma 
nently, the privilege of appearing or practicing before it in any way to, 
any person who is found by the Commission after hearing in the matter 


(1) Not to possess the requisite qualifications to represent 
others; or 


(2) To be lacking in character or integrity or to have engaged 
ir unethical or inproper prefessiona) conduct. 


"At the time it anncunced the amended Rules of Fractice the Commission 
made th? following sicttercat concerning pr-ctice by former enployees of the 
Commission ari the presert emplov.rs of such Sorner employees (Securities Act 
Release No. 1761): 


Jude. tie amenoel Rules of Practice any former member cof the staff 


of the Conmissior who shs’l appear in 2 -epresentative capacity in any 
matter, inclucarn¢g ar investigation condu'tel by tre Cormis3 n, Which was 
pending tetors the Comuissiorn, curing the perioe of his employrent and 


with woich matter he has, by virtue of his erployment wiih ~he Comnission, 
such fimiliarit: as to be prejudicial to the proper ccndct of the case, 
or in which iatter he acted for tie Tormission in suci. a way’ as to muke 
unethical his subsequent conrection therewith, and any person employing 
the services of any such former member of the staff in such matters, 
without first obtaining the consent of the Commission, may be held to be 


lacking in proper professional conduct. 


This statement of policy is based upon the principle enunciated in Canons 36 
and 37 of the Canons of Professional Ethics of the American Bar Association, 


“Inasmuch as the registration statement of the X. Y. Corporation was 
perding before the Commission at the time Mr. A. BR. was in the Commission's 
employ, your availing yourself of his services in this matter without having 
obtained the consent of the Commission would in my opinion justify the insti- 
tution of disqualification proceedings, pursuant to Rule [1 (e) (2), against 
both Mr. A. 8. and yourself. 


"Although you dia not expressly request it, I have, in accordance with 
our practice, considered your letter as en application for consent to make 


use of Mr. A. 3.'s services in this matter and have discussed the circum- 
star.ces with the Ccmmisstion. The Commission has irstructei me to advise you 
that, in view of Mr. a. 5.'s close cornection with the registration statement 
of the X. Y. Corporation during his service with the Cormissior in a responsi- 
ble position, consent to your using his services in this matter must be 
denied. 


"Perriit me to thank you for so promptly callirg this situation to our 


attention ana to assure you that none of tne statenents I have mace in this 


letter is intended as a personal reflection upon either Mr. A. B. or yourself." 
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For IMMEDIATE @iease Monday, June 27, 1% 


SECURITIES AND EXCHANGE COMMISSION 
Washington 


SECURITIES ACT OF 1933 

Release No. 1761 

SECURITIES EXCHANGE ACT OF 1934 
Release No. 1759 

HOLDING COMPANY ACT 

Release No, 1138 


The Securities and Exchange Commission today announced the adoption 
of Amended Rules of Practice, effective July 1, 1938, which will revoke 
and replace all previously adopted Rules of Practice as of that date. 


The Commission announced that the Amended Rules of Practice have been 
printed and are available to all persons upon request. 


The Amended Rules contain the following provisions: 


Applications to practice are no longer required, and the register 
of persons admitted to practice has been eliminated. 


In the case of hearings before a trial examiner or the Commission, 
only an attorney at law is permitted to represent parties; however, a party 
may appear in his own behalf and a corporation may be represented by its 
officers. In other matters, the rules do not prescribe technical qualifica- 
tions for those practicing before the Commission. 


All persons who present cases before the Commission, or who prepare 
material to be filed with the Commission, are regarded as practicing before 
the Commission, and the Commission may invoke the sanctions of disbarment 
against any such person in the event of improper conduct. 


Practice before the Commission has been defined to include the prepara- 
tion of any statement, opinion or other paper by any attorney, accountant, 
engineer or other expert, filed with the Commission in any registration 
statement, application or other document with the consent of such attorney, 
accountant, engineer or other expert. The Commission reserves the ri¢ght 
to disqualify any person and deny him the privilege of appearing or prac- 
ticing before it in any way, if such person is found not to possess the re- 
quisite qualifications to represent others or to be lacking in character or 
integrity or to have engaged in unethical or improper professional conduct. 


Under this rule, persons preparing statements, opinions and other 
papers filed with the Commission as set forth above would be subject to 
disqualification and disbarment to the same extent as those appearing before 
the Commission in person. 


The rules further provide that whenever a hearing is ordered by the 
Commission in any proceeding pursuant to Section 8 of the Securities Act of 
1933, and items in the registration statement which appear to be incomplete 
or inaccurate are not specified particularly in the notice of hearing, such 
items shall be so specified by amendment to the notice prior to the taking 
of testimony. Requests for such amendments shall ve in writing and shall 
be granted or denied by the trial examiner, and, if granted, the registrant 
may be given a reasonable time to familiarize himself with such amendments, 
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Fxception to any ruling by a trial examiner must be noted during the 
hearing in order to he urged before the Comrission. 


Witnesses summoned before the Commission shall be paid the same fees 
and mileage that are paid witnesses in the Courts of the United States, such 
fees and mileage to be paid by the party at whose instance the witnesses 
appear. 


In a case where confidential treatment of material filed is sought, if 
a hearing is requested, the Commission, prior to hearing, may require the 
registrant to furnish in writing additional information in respect of its 
grounds of objection, and a failure to supply the requested information 
within fifteen days after receipt of the request shall te ceemed a ::aiver of 
the objections to public disclosure of that portion cf the information filed 
with respect to which the additional information requested relates. 


Any party to a hearing in any proceeding may submit a request for 
specific findings, which may be accompanied by a brief in support thereof, 
and which must be in writing and tiled within five days after the conclusion 
of the taking of testimony. All requests tor specific findings filed in ac- 
cordance with the rule are served upon the parties and Counsel for the Conm- 
mission and tecome a part of the record in the cause. 


Provision is also made in the rules for intervention by interested 
parties and for consolidation of causes involvins comron yzwestions of law 
or fact. 


With respect to practice before the Commission ty forrer members of 
the staff of the Commission, or by versons employing the services of former 
members cf the staff, the Commission issued the following statement: 


Under the amended Rules of Practice any former member of the 
staff of the Commission who shall appcar in a representative capac- 
ity in any matter, including an investigation conducted by the 
Commission, which was pending before the Commissior during the 
reriod of his employment and with which matter he has, by virtue 
of his employrent with the Comm!ssion, svcn ftamiliarity as to be 
prejudicial to the proper conduct of the case, or in which matter 
he acted for the Commission in such a way as to make unethical 
his subsequent connection therewith, and any person employing 
the services of any such tormer member of the staff in such mat- 
ters, without first oltaining the consent of the Commission, may 
be held to be lacking in proper protessional conduct. 


An opinion covering this subject will issue shortly. 


---000--- 


OFF 
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SECURITIES ARD EXCHARGE COMMISSIOF 


Wasnington, 0. C. 


Octoter 28, 1937 


OFFICE MENORANDUM NO. S1-A 


Re: Embplovees’ Securities Transactions 


In cases wiere security transactions arc made by the husband 
or wife of au emjployee of the Commission, such employee is cone 

sidered to nave a beneficial interest in the transaction. There- 
fore, such transactions must be reported by the employee and are 


subject to all of tne terms ot Oitice Memoraudum No. 51. 


By airection of tiie Comnission. 





- 


Francis P. 3rassor, 
Secretary. 
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SECURQPIES AND EXCHANGE COMMISSI 
Washington 


May 3, 1937 
OFFICE MEMORANDUM NO. 69: 


In Re: Government Policy Regarding Speculation 
in Corporate Stocks, S3onds or Commodities. 


Attention of all officers and employees of the Securities and Exchange 


Commission is directed to the letter quoted below which was forwarded to the 


£ 


Chairman of the Securities and Exchange Commission by the President of the 








United States Civil Service Commission. Tt is being circulated for the ;ure 
pose of emphasizing the current interest in the subject and is to be Considered 
as supplemeatary only to Office Memorandum No, 51, dated August 20, 1936, which 
continues in full force and effect, 

By the Commissiou. ae 


mee LI a2 


Prancis P,. 3rassor, 





Secretary. 








"The Chairmar 
Board of Commissioner 
e a 
Securities and Exchané¢e Commission 
Washington, D. C. 
My dear Mr, Chairman: 
Jated April 22, 1907, t President requested the 
take steps to inform all officials and employees of the 


Speculation on their part or in their behalf in corpo- 


bonds or in commodities is contrary t sovernment policy. 





"I pelieve it to be a sound policy of the Government that n 


officer or employee shall participate directly or indirectly in any 





@ purchase or sal s corporate sto 


transaction concerning th 
bonds or of commodities for s 





Neculative pur ses, 4s istinguished 


~ 
Cc 


from bona fide investment 





purposes. ent in 
° yee, er und 
} t atters 
iments and bythe 
is qualifications for re ti 
Accordingly, an official notice to this effect should be distrib- 
uted to each office under your jurisdiction, whether under the competitive 


the information and guidance of the ficials 





incerely yours 
s/Harry B. Mitchell 


President. 
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SECURITIES AWD EXCHANGE COMMISSION 
Washington 


August 20, 1936 


OFFICE MEMORANDUM NO. 51 
Re: Employees’ Securities Transactions 


The following rules of the Commission with regard to transactions 
in securities and commodities are herewith promulgated and presented 
for the information and guidance of all the employees of the Commission. 
These rules incorporate all prior rulings of the Commission regarding 
this matter and amendments thereto. 


No employee of the Commission shall participate directly or 
indirectly in any transaction concerning a security subject to the 
jurisdiction of the Commission except that such prohibition shall not 
be construed to prevent the purchase or sale of a security or commodity 
for bona fide investment purposes. To the end that this regulation 
shall be properly observed it is ordered that, (1) no employee shall 
carry securities on margin and (2), every employee shall report every 
transaction in any security, whether exempt or otherwise, to the Con- 
mission within forty-eight hours after the making of such transaction, 
exclusive of Sundays or holidays. Note: Security transactions made 
by employees’ husband or wife, wherein the employee has a beneficial 
interest, must be reported. 


Cash or outright purchases not made for bona fide investment 
purposes fall within this prohibition. 


Short sales will Se presumed to be speculative, 


The purchase or voluntary acquisition of any securities registered 
with the Commission under the Securities Act of 1933 is forbidden except 
as to securities of investment grade issued by established businesses, 
which may be purcnased only after the lapse of thirty days after the 
effective date of the registration statement. Note: However, the 
exercise of rights accruing by virtue of ownership of securities may 
be exercised even though the securities the subject of the right are 
registered under the Act, and, also, it is permissible to exchange 
securities presently held for new securities issued in exchange therefor 
and registered under the Securities Act of 1933. 


The purchase or voluntary acquisition of any security of any 
utility or holding company prima facie subject to the jurisdiction 
of the Commission is forbidden, except evidences of indebtedness of 
utility companies which are primarily operating companies. 


(over) 
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All employees are required to report their holdings of securities 
of any utility or holding company prima facie subject to the jurisdic. 
tion of the Commission except evidences of indebtedness of utility 
companies which are primarily operating companies. Note: Previously, 
employees have deen directed to submit such reports and if reports 
have been made it is not required that they do so again. 


The Commission will regard as prima facie not for investment 
purposes, any purchase of any security which the purchaser fails to 
hold for one year from the date of purchase, and no purchases shall 
be made of the securities of any company which is in receivership or 
undergoing reorganization under Section 77(b) of the Bankruptcy Act. 
It is suggested that if any unusual conditions develop which may make 
it necessary for an employee of the Commission to dispose of securities 
in less than a year after the date of purchase that such conditions be 
indicated in a memorandum before the securities are disposed of, ° OF 


Violation of the above will be cause for instant removal. 
In the future, officers and employees of this Commission will 


make all reports covering their transactions in securities directly 
to the Director of Employment Research instead of to their respective 


chiefs or directors of divisions. ml 
These instructions are to be circulated among all employees and ™ 
each employee shall receipt a copy thereof and return same to the ii 

Director of Employment Research. 
Vv 


Sy direction of the Commission. 


tun nevi hres? 


Francis P. Brassor, 


Secretary. je 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 


August &, 1936 


OFFICE MEMORANDUM NO. SO 


Re; Transactions in Securities by Employees 
y y 


In the future, officers and employees of this Com- 
mission will make all reports covering their transactions in 
securities directly to the Director of Employment Regearch 
instead of to their respective chiefs or directors of di- 
visions. 


By direction of the Commission. 
Sa 
a, tere. a z 
Francis P. Brassor, 
Secretary. 
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SECURITIES AND EXCHANGE COMMISSION 


Vashington, De Ce 


March @, 1934 


OFFICE MEMORANDUM NO. 33 


T 


In re: Transactions in Securities by Employees. 


> 


Attention of all employees of the Commission is directed to the 
following Extract from the Commission Minutes of March 2, 1936: 


"In order to make easler the complete understanding 
of the Commission's prior rules regarding transactions in 
securities by employees, in so far as they refer to specu- 
lation and investment, the following is issued for the ine 
formation and guidance of all the staff in the Commission: 


"Uereafter the Commission will regard as prima facie 
not for investment purposes, any purchase of any security 
which the purchaser fails to hold for one year from the 
date of purchase, and no purchases shall be made of the 
securities of any company which 1s in receivership or under- 
going reorganization under Section 77 (b) of the Sankruptcy 
Act. It is suggested that if any unusual conditions de- 
velop which may make it necessary for an employee of the 
Sommission to dispose of securities in less than a year 
after the date of purchase that such conditions be indi- 
cated in a inemorandum before the securities are disposed 
of." 


My direction of the Commission. 


fa: pees f LI b2 - 


Francis P. Brassor 
Secretary 


OF 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON 


October 21, 1935. 


OFFICE MEMORANDUM NO. 20 


In re: Transactions In Securities by Employees. 


The following rule of the Commission with regard to transactions 
in securities and commodities is herewith promulgated and presented for 
the information and guidance of all the employees of the Commission. 
This rule incorporates all prior rulings of the Commission regarding 
this matter and amendments thereto, 


‘ 


No employee of the Commission shall participate directly or indi- 
rectly in any transaction. concerning a security subject to the juris— 
diction of the Commission except that such prohibition shall not be 
construed to prevent the purchase or sale of a security or commodity for 
bona fide investment purposes. To the end that this regulation shall 
be properly observed it is ordered that, (1) no employee shall carry 
securities on margin and (2), every employee shall report every trans- 
action in any security, whether exempt or otherwise, to the Commission 
within forty-eight hours after the making of such transaction, ex- 
clusive of Sundays or holidays. 


Cash or outrignt purchases not made for bona fide investment pur- 
poses fall within this prohibition, 


Short sales will be presumed to be speculative. 


The purchase or voluntary acquisition of any securities registered 
with the Commission under the Securities Act of 1933 are forbidden 
except evidences of indebtedness of investment grade which may be pur- 
chased only after the lapse of thirty days after the effective date of 
the registration statement. 


The purchase or voluntary acquisition of any security of any 
utility or holding company prima facie subject to the jurisdiction of 
‘the Commission is forbidden except evidences of indebtedness of utility 
companies which are primarily operating companies. 


All employees with the Commission as of October 21, 1935, are re- 
quired to report to the Administrative Coordinator, at once, and all new 
employees to report upon entrance upon duty, their holdings of securi- 
ties of any utility or holding company prima facie subject to the juris~ 
diction of the Commission except evidences of indebtedness of utility 
companies which are primarily operating companies. 


Violation of the above will be cause for instant removal, 


oz , 
tances ie ACG tacsot 


Secretary. 
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April 17, 1935. 


OFFICE MEMORANDUM NO, 14. 


In re: Purchase of Securities by 
Employeese 
Effective April 17, 1935, employees of the 
Commission are forbidden to purchase any seourities 


registered with the Commission wder the Securities Act 


o0nh hl” Tler~<0 


Joseph P. Kennedy 


Chairman 


of 1933. 
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January 22, 1935 
OFFICE MEMORANDUM NO. 5. 


Inre: Transactions in Securities and 


Commoditios by y Employees. 


For the sake of convenience, the following rulings of the 
Commission with regard to transactions in securities and commod- 
ities are herewith compiled and presented for the information and 
guidance of all employees of the Commission: 


Commission Order adopted July 6, 1954 


No employee of the Commission shall participate directly or 
indirectly in any transaction concerning a geourity subject to 
the jurisdiction of the Commission, except that such prohibition 
shall not be construed to prevent the sale or purchase of a secu- 
rity for bona fide investment purposes. To the end that this regu- 
lation shall be properly observed, it is ordered that (1) no 
employee shall carry any securities on margin, and (2) every 
‘employee shall report every transaction in any security, whether 
exempted or otherwise, to the Commission within forty-eight hours 
after the making of such transaction, exclusive of Sundays or hol- 
idays. Violation of this regulation shall be regarded an instant 
cause for dismissal. 


sek * * 


Interpretation of Commission's Ruling of 
July 6, 1954, Issued December 12, 1934 


The Commission has been asked for an interpretation of its 
rule of July 6, 1954. This rule forbids Commission employees to 
participate in any transaction concerning any security subject to 
the jurisdiction of the Comission, except that the prohibition 
shall not prevent the sale or purchase of a security for bona fide 
investment purposes. Cash or outright purchases not made for bona 
fide investment purposes fall witbin this prohibition. Short-sales 
will be presumed to be speculative. 


-*+ * * & 


Adopted cannery 12 1935--Amendment to 


oe a ee ee ee ee ee 


The Commission's interpretation of its ruling of July 6th, 
which interpretation was issued on December 12, 1934, is amended 
to include the words “or commodities" immediately following the 
phrase "“except' that the scien shall not prevent the sale or 
purchase of a security”. 


v4 Oph rm 


a 


Joseph R. Sheehan 
irector of Employment Research 
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Mr. Wotverton. You have just made reference to these codes, or 
rules of practice. Did they relate only to practicing attorneys before 
the Commission ? 

Mr. Bane. No. 

Mr. Wotverton. Would they have application to Members of either 
the House or Senate or Government officials ? 

Mr. Bane. No; I don’t remember anything, any particular item of 
either of the matters I referred to relating to Members of Congress, 
and I include in that the Senate and the House of Representatives. | 
don’t remember that they had any particular application, or to repre- 
sentatives of other branches of government. 

I have been called many times by Members of Congress, and again 
I mean to include Members of the House of Representatives and the 
Senate, and asked about a matter and told that a matter was following, 
and for whatever benefit it may be to you, this man, I think, is a very 
high-grade fellow. 

I have never had one of them attempt to tell me what to do, sir. 

Mr. Wotverton. Was there at any time, to your knowledge, a code 
of conduct to regulate attorneys of record ? 

Mr. Bane. Oh, yes. 

Mr. Wowverton. Or parties tothe record / 

Mr. Bane. Or what? 

Mr. Wotvertron. Or parties to the record / 

Mr. Bane. Well, the code specifically set out requirements for a 
man to appear as attorney before the Commission. He had to be a 
member of the bar, and things of that kind, and he had to be one who 
had not handled the matter before the Commission or in any way 
connected with it for at least 2 years, but to answer your question 
specifically, as to what they should do, oxy they should conduct them- 
selves and so forth—is that what you mean / 

Mr. Wotverton. Yes. 

Mr. Bane. No; I remember no specific rule or regulation on that 
specific subject. 

I do recall one case—I have forgotten the name of it—where the 
Commission did—what do you want to call it—expel from or dismiss 
from particip: ition in one case. 

One attorney, because of his conduct in the hearing going on on that 
case, was excluded. 

Mr. Wotverton. I have in mind testimony that was offered before 
this committee at an earlier day and relating to another Commission 
in which there was very plain evidence that there had been conferences 
in the office of a member of the Commission with a party who was 
registered to practice before that Commission in which ways and means 
were considered and adopted to reach Members of Congress and others 
who might have influence upon a Commissioner in a case that was 
then pending. 

Do you know whether your Commission had any rules or regulations 
or standards that would have been in a case like that of use in stopping 
such practice ? 

Mr. Bane. Yes; in general terms, without now trying to recall the 
specific terms of these rules, Mr. Wolverton. It has been some years 
since I was directly associated with them. 
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I think there was general language in both codes or rules, and so 
forth, that would have condemned such a thing; and had it come to 
the attention of the Commission, had the Commission known about it, 
that attorney would have been at least rebuked, if not dismissed from 
the case, or dismissed from participation before the Commission in 
such a case. 

Mr. Wotverton. That is very interesting to know. 

Mr. Bane. I never heard the case, sir. 

Mr. Wotverton. And the introduction of these codes into the record 
will give the committee an opportunity to see what, if anything, can 
or should be done in matters of that kind to preserve the integrity of 
commissions from outside influence to the same extent that courts at 
the present time are privileged from outside influence or the use of 
outside influence. 

As a concluding question, did you at any time see or hear anyone 
in connection with the work of the Commission or any member thereof, 
or any employee, that would indicate to you the improper use of 
influence / 

Mr. Bane. No, sir. 

Mr. Wotverton. That isall, Mr. Chairman. 

Mr. Bane. I would like to add one thing there, if I may, under- 
standing the setup and the organization of this Commission. 

There are so many different people on different levels that deal 
with a registration statement, whether it be under the 1933 and/or 
1934—and I mean A to K—that it would be pretty hard to exert an 
undue influence without somebody suspecting It. 

You have your accountant, your examiner, your section chief, your 
assistant director, and then before it did clear, before the thing is 
actually cleared, in the days when I was there, they always came 
through me for clearance before being presented to the Commission. 

Mr. Wotverton. The reason I asked the questions is because I am 
very definitely of the opinion that there should be rules and regula- 
tions, either by statute or by adoption by the Commission, and prefer- 
ably by statute, that would preserve for our regulatory bodies the same 
rules and standards that apply to our courts, to the end that there 
may be no outside influence or any opportunity by side door or back 
door to reach commissioners any more than we would approve such 
conduct if it related to a judicial proceeding. 

In that way, I think, the great responsibility of these commissioners 
and the great duties that they have to perform, duties that involve in 
many instances millions of dollars, should be surrounded and pro- 
tected in every way that is possible from the use of influence, high or 
low, in Government or out of Government, and particularly by attor- 
neys who are engaged in practice before those commissions. 

Mr. Bane. I agree with that, sir. I agree with it 100 percent. 

That isthe way you figure a batting average. But it would be pretty 
hard to draw such a rule and still keep the operation. 

For instance, when a statement. is filed down there, whether it be 
under the 1934 and/or the 1933 act, it has long been a custom, which 
I will take the blame, or credit, for establishing, of if we found any- 
thing wrong with it, it was on the wrong form, or deficiency, or dis- 
cussing it with the registrant or his representative and giving them a 
chance to correct it, if they weren’t obstinate, wouldn't correct. it, 
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it was always the procedure when I was there, or if we felt that the 
misrepresentation was deliberate and willful, to go up aid recommend 
at least an administrative proceeding. 

[ think that is still the practice. 

Mr. Wotverron. I am not of the opinion it would be as difficult to 
frame the necessary standards as you think that it might be. I have 
as a basic starting point the same degree of honesty, integrity, and 
aloofness from outside influence as applies to our judicial procedures, 
and starting with that it would not be very difficult, in my opinion, 
to frame language that would establish the same principles in our 
regulatory commissions and thereby preserve the confidence of the 
people to the fullest extent in those commissions. 

Mr. Bane. I think that is very good, and I am in favor of it. 

All I wanted to point out, sir, was that courts, when they have a 
case before them, do not discuss the case with one party without 
the other party present. 

In many filings before us the other party is the general public and 
we can’t get the general public in, but we do discuss the case with 
the company, the registrant, so to speak, or his representative, to cor- 
rect and get corrected, and we do get corrected what appears to us 
to be wrong with the statement. 

Mr. Wotverton. I have no further questions, Mr. Chairman. 

Mr. Witurams. Mr. Bane, I have one, one or two questions. 

You are a longtime employee of the Securities and Exchange Com- 
mission. In the case where companies were delinquent in filing forms 
10-K, about what was the average time in which the Commission hav- 
ing received no response by letter should take formal action ? 

Mr. Bane. I think if they hadn't received any response by letter 
to their letters, they should take very prompt action, but if the cor- 
respondence or the conferences indicated a desire and an effort being 
made to cooperate, then the object. was to get the information, and not 
get it so late that it wouldn't do any good either. 

Mr. Witxiams. You mentioned the term “prompt.” Would that. be 
a 1-year proposition, or a 2-year proposition ¢ 

Mr. Bane. If they failed to answer correspondence or failed to re- 
spond to messages we sent them, 1 year in my opinion would be an 
extremely long time, unless there are some exceptional circumstances 
involved. 

Mr. Wiuiams. In a case where there might appear to be obvious 
procrastination on the part of the company, or evasion of their respon- 
sibility in filing these forms 10-K, even though they might reply to 
the mail that was sent to them, what would be the maximum length of 
time that you feel the Commission should wait before it takes formal 
action / 

Mr. Bane. That is a pretty hard question to answer, Mr. Williams, 
as a general question. 

Let’s see if I can answer what you really want to know this way: 
There was one case that I recall—I think it was mentioned here yester- 
day—that there was obstinacy and refusal from every indication to 
cooperate with us. We made a little investigation, which I think you 
should make in each instance, and found out that that was on the part 
of the management who desired that the securities be delisted, and 
when a man assumed unknown benefits to himself, which after we 
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looked into it we felt would be to the detriment of the other stockhold- 
ers, that case we immediately, as soon as I heard it, took to court to 


compel them to file and not do as they wanted us to do, i in trying to get 
us to do, delist them. 


That was the Atlas Tack case. 

Mr. Witii1aMs. In that case do you recall how many years they were 
delinquent before formal action was taken ? 

Mr. Bane. I do not, sir. That could be easily found out » though. 

Mr. Witr1ams. Do you recall any case that ‘went as long as 5 or 6 
years in delinquency or in a delinquent status with reference to filing 
their forms 10-K before some formal action was taken by the Com- 
mission, either to delist or to require the suspension ? 

Mr. Bane. I am sure that you might find some such cases with 
reference to these western exchanges. I don’t think you will others, 
though. 

I am sure you will find some of those. We were trying to find out 
the reason for it. We were trying to obtain the cooperation of the 
company. We were trying to obtain the cooperation of the exchange. 

I am sure you would find cases of that nature. 

Mr. Wituiams. Then if the East Boston Co., and I believe you al- 
ready said you are not familiar with that proceeding, failed to file 
forms 10-K for 5 years and no formal action was taken by the Com- 
mission, that would be a rather unusual case, would it not? 

Mr. Bane. That would, to me, but that would not indicate to me, 
Mr. Williams, I might add, that ’ anybody was being favored or any- 
body was acting under any compulsion. 

It would indicate to me, rather, that for some reason the case hadn’t 
been brought up, hadn’t been processed properly, or there may have 
been a feeling that somebody, similar to Atlas Tack, for instance, 

wanted it delisted for some specific reason to themselves and we hadn’t 
had a chance to look into it and determine that matter. 

Mr. WituraMs. I did not mean to infer that there was anything ir- 
regular about that. 

Mr. Bane. I would say it was unusual; yes, sir. 

Mr. WuiuiaMs. It was unusual? 

Mr. Bane. Yes, but I think you will find similar cases, cases for as 
long a length of time, particularly on some of the w estern exchanges. 

Most of those, I think, though, all the time were under trading or 
suspended, or at least a great many of them. 

Mr. Wiuiams. Thank you very much, sir. 

Mr. Lishman, do you have any further questions ? 

Mr. Lisuman. No further questions. 

Mr. Witurams. Thank you very much, Mr. Bane. 

Mr. Bane. I appreciate the privilege of appearing before you. 

Mr. WiuiiAMs. You will be excused. 

Mr. Lishman, whom do you wish to call next ? 

Mr. LisumMan. Before Mr. Armstrong returns to complete his state- 
ment, I would like to have a member of the staff, Mr. Conlon, put in 
the record certain material which he has obtained at the Securities and 
Exchange Commission and certain information he has derived from 
an interview which he has had with the Chief Counsel of the Securi- 
ties and Exchange Commission. 


Mr. Conlon. 
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Mr. Witu1aMs. Mr. Conlon, will you be sworn? 
Mr. Conuon. Yes, sir; I have. 
Mr. WiuuraMs. All right. 


TESTIMONY OF JOSEPH T. CONLON, ASSISTANT COUNSEL, SUB- 
COMMITTEE ON LEGISLATIVE OVERSIGHT 


Mr. Lisuman. Mr. Conlon, please identify yourself for the record 
with respect to your name and official posit ion with the subcommittee, 

Mr. Conton. My name is Joseph T. Conlon, and I am staff attorney 
with the subcommittee staff. 

Mr. Lisuman. In the course of performing your duties have you 
made a study of records and material in the files of the Securities and 
Exchange Commission ? 

Mr. Conton. Yes, sir. 

Mr. Lisuman. As a result of such inquiries did you obtain from 
the Commission files a copy of a certain conference which was held 
between the Chief Counsel and certain Senators? 

Mr. Conton. I have, sir. 

Mr. Lisuman. Do you have a true and exact copy of this document 
from the files of the Securities and Exchange Commission before you? 

Mr. Conton. I have the original. 

Mr. Lisuman. You have the original ? 

Mr. Conton. Yes, sir. 

Mr. LisHMan. What is the date? Will you please identify this 
document by date and title as stated on it? 

Mr. Conton. This is a memorandum of conference between Thomas 
G. Meeker, General Counsel, Senator Frederick G. Payne, of Maine, 

Mr. Lisuman. What is the date of this memorandum ? 

Mr. Conton. The subject matter is SEC v. Fast Poston and the 
date is January 31, 1956. 

Mr. Lisuman. Will you please read this memorandum into the 
record ? 

Mr. Conton. Yes. 

Senator Payne called me on January 30 and asked to see me as soon as pos- 
sible with reference to the Commission’s case against the East Boston Co. 

I explained that that case was before Judge Wyzanski and that judgment had 
been entered. 

He said that he wanted his inquiry kept confidential and that he merely wanted 
to be informed as to the status of the case at present. 

Accordingly, on Tuesday afternoon, January 31, I met in Senator Payne's 
office with him. He explained his sole interest in the matter stemmed from his 
friendship with Bernard Goldfine. He said that he had known Mr. Goldfine for 
many years and that Goldfine had been a tremendous benefactor in the State 
of Maine, having rehabilitated what were otherwise dying textile mills. He 
said that Mr. Goldfine was an honorable man and it was for this reason that he 
wanted to inquire as to the status of our case presently pending. 

He suggested that the company, according to Attorney Brickley of Boston, 
who had called the Senator, had filed the forms which the court ordered re- 
quired of them. He added that Brickley, who had had many years of experience 
before the SEC, had told him that the company had met the requirements of 

our rule. 

I told the Senator that I had had no prior connection with the case, having 
just taken office yesterday. I told him I would review the entire case in an 
effort to ascertain just what the facts were. 

I advised him that as an officer of the court I had only one duty, and that 
was to advise the court as to whether or not the order which it had made had 
been fully complied with. 
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I told him I would call him for an appointment as soon as I had the 
information. 


The second is a memorandum of conference between Thomas G. 
Meeker, General Counsel, and Senators Frederick G. Payne, of Maine, 
and Norris Cotton, of New Hampshire, re SEC v. Last Boston Com- 
pany, and the date of this memorandum is February 7, 1956, 


I called Senator Payne’s office and the Senator asked me to meet him outside 
the floor of the Senate. When I arrived he suggested that Senator Bridges had 
invited us to meet in his office in the Capitol. I took with me photostats of the 
10-K forms, filed by the accountant Brown on behalf of the company. 

Senator Payne first reviewed the 10—-K’s and then I outlined to the Senators 
the chronology of events since the institution of the Commission’s action in 
May of 1954. 

I explained that the Commission took the strong position that the accountant 
had never made any attempt until November 1955 to comply honestly and fully 
with the requirements of the rule. Senator Payne picked up the McDonald item 
in the form 10—-K’s and observed that McDonald had died. He suggested that 
perhaps it had been an inadvertent error to include McDonald’s name without 
some reference to his estate. 

I suggested that under Massachusetts State law perhaps any claim of his 
estate might be barred if it had not been asserted within 1 year of his demise. 

Senator Payne further stated that he had been informed by Mr. Brickley that 
the accountant finally understood the requirements of our rule and would soon 
have completed his verifications of the accounts of East Boston. The Senator 
further stated that he had been told by Brickley that the accountant had con- 
cluded all of the verifications, save for checking the title of land held by the 
company. 

I told both Senators that as far as I was concerned, if the accountant came 
in with a verification based upon verification that it would be a matter for the 
judge to his wisdom whether or not to impose the fine of $20,000. I said that the 
matter was out of the Commission’s hands administratively and was a matter 
for the court alone, 

I further suggested that the face of the paper revealed certain other problems 
with respect to the reports, which on the basis of information in the Commis- 
sion’s hands might involve serious questions relating to the accuracy of the 
material contained in the reports. 

Senator Payne and Senator Cotton thanked me for the observations as to the 
nature of the reports. Senator Payne asked whether I would entertain a phone 
call from Mr. Brickley. I told the Senator that I would take a phone call from 
anybody, and that I would be glad to talk with Mr. Brickley. 

Both Senators thanked me for my courtesy and cooperation and stated that 
their only interest was to see that Mr. Goldfine’s position was completely under- 
stood and that whoever was handling the matter had the benefit of their per- 
sonal acquaintance with him and their evaluation of his character and integrity. 

I told the Senators in response thereto that as far as I was concerned this 
action did not involve anybody personally. It was merely an attempt to collect 
a fine from the corporation. 

I said further that at the moment it did not appear to me that Mr. Goldfine 
was actively managing the affairs of the corporation, although he was a 10 per- 
cent beneficial owner of the securities of the corporation. 

The conference closed with cordial goodbys and no indication that I would 
hear further from either Senator. 

Mr. Meeker continues by saying: 

I should point out that apparently Senator Bridges is a close friend of Mr. 
Goldfine also. 


Mr. Lisuman. Now, Mr. Conlon, among the certain information 
in the files referred to in Mr. Meeker’s memorandum, is it a fact that 
there had been in the files of the Securities and Exchange Commis- 
sion since June of 1953 a copy of a pleading filed by a minority stock- 
holder, Hedendorf, against the East Boston Co., the Boston Port 

S 5 
Development Co., Mr. Bernard Goldfine, and others, in which, amon 
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man of this Commission, and I don’t propose to accede to the notion 

that was put out by the chairman of the committee that invitations to 

ne committee are extended through the newspapers. They are ex- 
ended by telephone or other invitation to a man in his office. 

Mr. Wu 1aMs. I have no knowledge of what may have been in the 
newspapers in regard to this. 

Mr. Armstrong. I am just saying that for the record. 

Mr. Witurams. Of course, I cannot speak for the chairman with 
respect to his personal action in the matter. But the telegram that 
was forwarded to you is merely an invitation to appear before the 
committee, 

Mr. Armstrona. Yes, sir; and I am delighted to be here. 

Mr. WituraMs. I am informed by counsel that it was preceded by a 
telephone request, and you requested that the telegram be forwarded 
to you. 

Mr. Armstrone. No, sir. 
~ Mr. WirttiaMs. Is that incorrect? 

Mr. Lisuman. Mr. Beasley so informed me, 

Mr. Armstrona. Mr. Beasley was courteous enough last night to 
call my wife at home, and when I returned home at approximately 
10 minutes to 10 from my drive from New York she advised me that 
she had a very courteous call from him. 

Mr. Witutams. The present occupant of the chair fails to see that 
you have been placed under any handicap simply by the means 
through which you were informed, and you had the right to decline if 
you so desired. 

Mr. Armstronea. I haven’t been. I am just concerned about the 
record. 

Mr. Witurams. If there is no objection, we will include this tele- 
gram if it will make the gentleman feel any better. 

(Telegram referred to follows :) 

Via phone. 

WASHINGTON, D.C., June 24. 
Hon. J. SINCLAIR ARMSTRONG, 
8100 45th Street NW.: 

Subcommittee on Legislative Oversight invites you to appear as witness at 
public hearing on SEC matters on June 25 in room 362, Old House Office Build- 
ing, at 10 a.m. Apologize for this short notice but your appearance urgently 
requested at above time and place to assist subcommittee in its investigation. 

OREN HARRIS, 
Member of Congress; Chairman, Special Subcommittee on Legislative 
Oversight. 

Mr. Armstrone. Mr. Williams, when the chairman asked me to 
withdraw in favor of Mr. Bane a few minutes ago I was mentioning 
the fact that I have been attempting to get before the Committee on 
Interstate and Foreign Commerce of the House the legislative pro- 
posals of the Commission which the Commission for the P: ast several 
years has felt were necessary and important in the public interest, 
and these legislative proposals are me sntioned in the 22d Annual Re- 
port of the Securities and Exchange Commission to the Congress, be- 
ginning at page 8. 

Mr. Wotverton. What date? 

Mr. Armstrone. January 3, 1957, Mr. Wolverton. 
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_ They are mentioned again in the 23d Annual Report of the Securi- 
ties and Exchange Commission to the Congress, dated January 7, 
1958, and I would respectfully suggest that, of the first of the reports 
I mentioned, pages 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, and 25 and 26, be included in this record covering all of our 
legislative activities with the Congress, with particular reference to 
the proposals that we made to strengthen the provisions of these 
statutes, to strengthen our enforcement powers. 

Mr. Witu1ams. The committee already has that information avail- 
able due to the fact that it is a report to the Congress. I can see no 
reason why that should be included in the text of the record here. 
In view of the fact that it is a public document it is already in the 
hands of the Congress. 

Mr. Armstrone. Mr. Williams, I am continuing the testimony. The 
chairman gave me to understand that I could complete my remarks. 

Mr. Wiiu1aMs. Just a minute. The Chair was talking. You will 
have your chance to have your say. 

I see no reason for placing this into the transcript of the testimony 
because the record in this case is already rather voluminous. We do 
not want it to get completely out of hand. 

I think that the simple reference to the document to which you re- 
fer, and the pages of that document, is sufficient to inform the com- 
mittee what is in that document because the committee already has 
the information. The committee will accept that for its files, but I 
see no purpose in putting it in the transcript of the hearing at this 
point. 

Permit me also to ask you, with respect to the gentleman who is 
accompanying you, is he accompanying you as your counsel ? 

Mr. Armstrona. No, sir. 

Mr. Wuu1aMs. For what purpose is he here ? 

Mr. Armstrona. I identified him for the record. He was the As- 
sistant Executive Director at the Securities and Exchange Commis- 
sion, and, later executive assistant to the Chairman while I was 
Chairman. He resigned from the Commission after I had left the 
Commission, and is presently the assistant to the Assistant Secretary 
of the Navy for Financial Management. 

Mr. Witu1aMs. He has already been identified ? 

Mr. Armstrona. Yes, sir. 

Mr. Wut1aMs. Is it his desire to testify ? 

Mr. Armstrrone. Not that I know of. 

Mr. WuuruaMs. All right, sir. 

Mr. Armstrone. If asked, he will. But I see no reason for him to 
be asked unless somebody wants to ask him a question. 

Mr. Wittrams. Proceed, Mr. Armstrong. You may cite references 
to these public documents if you so desire for the committee’s infor- 
mation. 

Mr. Armstrona. Mr. Williams, the point that I am trying to make 
with the members of this committee is that the Securities and Ex- 
change Commission has had some very important legislative proposals 
before the Committee on Interstate and Foreign Commerce for a 
period of 2 years that haven’t really been considered by the commit- 
tee, and it is in that frame of reference that I am trying to get the 
attention of the committee directed to some of these problems. And, 
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as I mentioned when the late Honorable Percy Priest was chairman 
of the committee, it was my understanding with him that these pro- 
posals would be considered. Now, in lieu of that, the subcommittee, 
of which Hon. Arthur J. Klein of New York was chairman, and of 
which Mr. Bennett was a member, did conduct very exhaustive hear- 
ings on one subject and one only, and that was the question of whether 
the section 3(b) exemption of the Securities Act should be modified 
or repealed. And we had hearings all over the country on that in 
various places. 

The legislation which Mr. Bennett introduced, the Commission and 
I personnally were opposed to because I believe that the exemption 
should not be repealed. It would be adverse and opposed to the in- 
terest of small business enterprises legitimately going into the inter- 
state securities market to raise new capital. 

And the only other piece of legislation the committee considered 
was the question of granting a special exemption from the Holding 
Company Act so that a holding company would not have to comply 
with one of the divestment provisions of the act in reference to a sub- 
sidiary which otherwise would have had to be divested. 

Mr. Wituiams. As soon as you get through with your filibuster I 
have something to inform you about. 

Mr. Armstrona. I am not filibustering, Mr. Williams. 

Mr. Witu1aMs. That is not pertinent to this inquiry. 

Mr. ArmstroneG. I have been asked to testify, and I have been asked 
to make a statement, and Mr. Harris assured me I could make the 
statement. 

Mr. WittiaMs. You will be permitted to make the statement, but 
I do not see any reason why this committee, which is a subcommittee 
of the Committee on Interstate and Foreign Commerce, should be in- 
formed by a witness of the committee’s own actions. 

The committee knows what it has done. 

Mr. Armstrong. What I am trying to point out, Mr. Williams, is 
that this Commission, the Securities and Exchange Commission, needs 
the backing and attention to some major legislative problems, which 
has not been given in the last 2 years, That is all the point I am try- 
ing tomake. These legislative problems are seatbeoe in this report 
which is an official report to Congress. 

Mr. Moss. Mr. Chairman ? 

Mr. Wuu1aMs. Mr. Moss would like to ask a question, if you would 
permit an interruption. 

Mr. Moss. No, Mr. Chairman. I think, in view of the witness’ line 
of comment, it might be beneficial to point out to the witness the 
purpose the Congress had in mind, or the objectives, when it created 
this committee. 

We were assigned the study of all of the independent regulatory 
commissions, to receive testimony which, in our judgment, would be 
beneficial to us in evaluating, determining their independence, the 
adequacy of the statutes under which they operate, and whether or 
not they had invaded the field of legislation. And then this commit- 
tee is charged with formulating legislative recommendations which, 
in its judgment, will best serve the public. And we are not bound 
to take and accept without question the recommendations made here- 
tofore by the Commission. We are studying them. We are quite 
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conversant with them. But the final report of this committee will 
contain recommendations for legislation after an overall study has 
been completed which, in the judgment of the majority of the mem- 
bers of the committee, will do the proper job. 

Mr. WituiaMs. I trust that the witness in making his statement 
will confine it to matters relevant to the purpose of this inquiry. 

You may proceed, if you like. 

Mr. Armstrrone. Mr. Williams, I was given to understand by the 
chairman of the committee that I could make a statement. 

Mr. WitxiaMs. All right, sir, you may proceed. 

Mr. ArmstronG. As to what is going to be excluded as irrelevant, 
are major legislative proposals that this Commission made to the 
Congress during my chairmanship and membership irrelevant? 

Mr. WitiaMs. May I inform you that Mr. Moss ae just told you 
the purpose for which this committee has been set up ¢ 

Mr. Armstrong. I am familiar with the resolution that set up this 
committee. 

Mr. Witxiiams. You understand the relevancy of that? 

Mr. Armsrrone. And I am not acceding to his characterization of 
the resolution that was adopted by the House. It stands on its own. 

Mr. Wiiut1ams. All right, sir. Go ahead. We will listen. 

Mr. Armsrrone. All right. 

Now, in addition to soliciting the interest and support of the Com- 
mittee on Interstate and Foteign Commerce of the House for the 
legislative proposals of the Commission intended to increase and 
strengthen our enforcement powers—that’s the point that I was mak- 
ing—I would like to develop another major point as to the relation- 
ship of the Securities and Exchange Commission to other agencies 
of Government, to the Congress, to the Executive, and to the judiciary. 

I have not been connected with the Securities and Exchange Com- 
mission for over a year now, and what I am saying comes not only 
from my experience as a Commissioner but from a year of reflection 
during which I have been entirely away from and apart from any 
activity of the Commission. However, I think it is important before 
the Congress, before this committee should recommend to the Con- 
gress legislation to make it impossible for the Executive or the Con- 
gress to communicate with the Commissioners or the staff, the rela- 
tionship of the Commission to the other branches of Government 
should be carefully considered. 

Now spec ifically, it is said, popularly speaking, that the Securities 
and Exchange Commission is an arm of Congress, and I[ agree with 
that. It is absolutely sound. But it is also a fact that the Securities 
and Exchange Commission has been vested by the Congress with 
three kinds of legal powers. 

The first is the quasi-legislative power. The Congress, in the acts 
that the Commission administers, has granted broad powers of inter- 
pretation and of rulemaking, and that is quasi-legislative. And I 
would think it would be most disadvantageous to the public interest 
if it were not possible for Members of Congress to communicate with 
the Commission on quasi-legislative problems assigned to the Com- 
mission’s jurisdiction. 

The second type of legal power with which Congress has vested the 
Commission is executive power or administrative power. That is 
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the duty to enforce the law, to administer the law, and I would sug- 
gest—and I believe it to be a fact—that executive power under our 
Constitution, which provides for three branches of government, has 
got to be considered as an executive function, and in : that connection 
1 would be very concerned if the Chief Executive Officer of the Na- 
tion under our Constitution and his staff were not to be permitted to 
communicate with Commission members and Commission staff on sub- 
jects that pertain to the proper execution of the laws, because, after 
all, as I have testified before Mr. Moss’ subcommittee several years 
ago, the Constitution provides that the President shall see to the faith- 
ful execution of the laws, and I would be most concerned if the Chief 
Executive Office were not by law—indeed, I would doubt if it would 
be constitutional—be permitted to find out whether and to what ex- 
tent the law, as the Constitution calls it, was being faithfully ad- 
ministered. 

Mr. Mack. Mr. Chairman? 

Mr. ArmstronG. Excuse me. 

This is the second point—— 

Mr. Mack. All right. 

Mr. Armstronc. The greatest portion of the business of the Com- 
mission is with citizens. By far the greatest number of inquiries 
about matters before the Commission comes from Members of the 
Congress, Senators and Representatives, and I would consider it most 
disadvantageous to the public if the public was not able to petition 
their Senators and Congressmen, and their Senators and Congress- 
men were not able to communicate the inquiry to members of the 
Commission and the staff, and I sincerely hope that this committee 
and this Congress will not enact legislation which would make it 
improper or inappropriate or illegal for Members of the Congress 
to eee with a so-called independent regulatory agency. 

Now I have mentioned the quasi-legislative powers and the adminis- 
trative-executive powers. And, lastly, the quasi-judicial powers. 

The Commission is vested with quasi-judicial powers that come in 
the area of granting registrations and licenses, passing on applica- 
tions for certain types of securities, issues and so on, particularly un- 
der the Holding Company Act and the Investment Company Act. 

Appeals from the Commission’s jurisdiction go to the courts of 
appeals of the United States—in a sense, the Commission is on a ju- 
dicial level equivalent to that of a Federal district court—and, thence, 
to the Supreme Court of the United States should certiorari be re- 
quested and granted. And in those areas, of course, inquiries by Con- 
gress and inquiries by the Executive and inquiries by other agencies 
and departments of the executive branch have got to be regarded as 
inquiries only, inquiries on the record and inquiries with respect to 
which, when the i inquiry has been made and the Commissioner or the 
staff states that this is in a quasi-judicial position, then, of course, 
there must be no consideration of any views extended, but things en- 
tered into the proceeding in the quasi-judicial proceeding, usually be- 
fore a hearing examiner, actually until it gets up from the he saring 
examiner to the Commission. 

But again I go back to this fundamental principle in our Constitu- 
tion that the citizen has a right to petition Congress, and I hope the 
committee and the Congress will not recommend legislation that will 
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make it impossible for citizens to express their views to Congress 
and have their views reflected by expressions of inquiry by Congress. 

Now, so far as the Commission staff is concerned—I don’t want to 
dwell on this because I have said a great deal about this in various 
places, including before the Appropriations Committee—if you look 
at the record of the reductions in staff of this Commission over the 
years since 1941 to the year 1954 you begin to understand the difficul- 
ties the Commission had in carrying out the tremendously increased 
responsibilities because of the activity in the securities market that 
were assigned to it by Congress. And if this committee, which is the 
substantive committee, would lend its aid and assistance to the Com- 
mission and the Appropriations Committee in developing an adequate 
staff, adequate in the size and number of resources of personnel, it 
would be the greatest contribution that this committee could possibly 
make to the proper enforcement of these laws which I believe to be 
vitally important from the standpoint of the proper operation of our 
capital market. 

I might say that in the years I was chairman I had absolute and 
complete support in my budget recommendations from the then Di- 
rector of the Budget, Mr. Brundage, and I had absolute support from 
the chairman of the House subcommittee, Mr. Thomas. But it always 
worked out in budgetary considerations that at least it seems to be a 
rule of nature that the independent regulatory agency, at least the 
Securities and Exchange Commission as an independent regulatory 
agency, gradually reduced in size, and it is going to take, I believe, 
the concerted effort of this committee, which is the substantive com- 
mittee, to put this Commission in a position to carry out the very 
important functions that are assigned to it by Congress. 

Thank you very much. 

Mr. Bennett. Mr. Chairman ? 

Mr. WiriuiaMs. Mr. Bennett. 

Mr. Bennetrr. Mr. Armstrong, I would like to ask you some ques- 
tions about this particular case that we are considering here. 

In my view, the case has at least two aspects as to the manner in 
which it was handled: on the one hand, the way it has been dealt with 
from 1948 until the Commission finally decided to take court action; 
and the other aspect is how it was handled after it got into court. 

In respect to the first phase, are you of the opinion that the Com- 
mission staff handled this case properly between 1948 and 1953? 

Mr. Armsrrone. Frankly, Mr. Bennett, I don’t know because, as I 
mentioned—and I think before you came in— when I became a new 
Commissioner in 1953 we had about 2,000 pending reports that were 
on file, with the staff available and the r.i.f. going through, we had 
to make a decision that a great many of those would be sent to the files 
without examination. And what we did at that point was to ask 
them to look at cases that appeared to be delinquent, and they came 
up with this case as one which during the five successive reductions in 
force in the 5 previous years had become delinquent. And I just. don’t 
know. I tried to find out from the Director of the Division of Cor- 
poration Finance if there was anything in the file that stopped this 
case from being surfaced and prosecuted, and I got a complete no on 
that. 

There is no indication that he knew, referring to Mr. Woodside, 
no indication except that this case had just slipped. 
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Mr. Bennett. Mr. Woodside said yesterday that money and per- 
sonnel had nothing to do with the handling of this case. 

Mr. Armstrona. He is talking in general terms. 

Mr. Bennetr. What are you talking about 

Mr. Armstronea. I am talking in specific terms, that when you send 
a very large number of cases to the files without examining them you 
are bound to have some slip through. 

Mr. Bennett. There wasn’t any file in this case. Reports were not 
filed. 

Mr. Armstrone. Sir? 

Mr. Bennett. There wasn’t any file in this case. 

Mr. Armstronea. Certainly there is a file in the Commission. Every 
listed company has a file. 

Mr. Bennett. There were no reports, though. 

Mr. Armstrong. They filed up to 1948 as I understand it. 

Mr. Bennett. That is required by the staff ? 

Mr. Lisuman. No; it didn’t. 

Mr. ArmstronG. When did they quit filing ? 

Mr. Benner. 1947. 

Mr. Armstrong. All right, but the point is, Mr. Bennett, that I can’t 
say—and I inquired into this of Mr. Woodside, did anybody at the 
Commission, any Commissioner or any staff member or anybody from 
the outside purposely or deliberately and with knowledge and scienter 
or whatever the right word is indicating an intent to do something, 
prevent the Commission from going after these people to make them 
file the reports. I just don’t know and there is no evidence of it that 
I was ever able to get. 

Mr. Bennett. No; I have not charged that. 

Mr. Armstrone. I know, but you asked me the question. 

Mr. Bennetr. You said earlier we might clear that up. I have 
not charged anybody with dishonesty or lack of integrity in this 
matter either in the Commission or on the staff. 

Mr. Armstrong. I am glad to hear that. 

Mr. Bennetr. There might eventually be some evidence that would 
indicate that. Ido not know. 

Mr. Armstrone. That may be, but I haven’t been able to find any. 

Mr. Benyerr. I am not making that charge, but I am making the 
charge that the Commission staff at least—and I am speaking now of 
the first phase between 1948 and 1954 when the court case was started— 
was certainly negligent in the way they handled the case. I want to 
know whether you agree with that. 

Mr. Armstrona. Insofar as the Commission not requiring this com- 
pany to file its annual reports, I am not prepared to say that the 
staff was negligent, and if that involves me in disagreement with Mr. 
Woodside on the general question of the adequacy of the staff I am 
quite prepared to disagree with him. But I have never been able to 
find that any individual was negligent. . 

Mr. Bennett. There were no administrative procedures within the 
Commission that required the staff to report on these matters. We 
went into that at great length yesterday. 

Mr. Armsrrone. There was not what? 

Mr. Bennett. There are no administrative procedures in the Com- 
mission which require or did require, even when you were there, that 
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the staff report to the Commission on the status of cases like the 
East Boston case. 

Mr. Armstrona. I certainly won’t agree with that, at least so far as 
when I wasthere. I don’t think that is accurate. 

Mr. Bennett. Pardon? 

Mr. Armstrong. I don’t think that is accurate. 

Mr. Bennett. Do you have any proof to submit that the Com- 
mission had a policy in that regard ? 

Mr. Armsrronc. I certainly have. I don’t know whether it is proof, 
but it is my own testimony. 

Mr. Bennerr. What reports was the staff required to make? 

Mr. Armstrona. Sir, as I understand it, the staff keeps records in 
the Division of Corporation Finance which indicate to the staff when 
a company has failed to file an annual report. 

Mr. Bennetr. That is not the question. The question is what did 
the staff do with that information? Is there any requirement that 
they submit it to the Commission ? 

Mr. Armstrona. Any specific rule? 

Mr. Bennett. Yes. 

Mr. Armsrrona. Or administrative proceeding ? 

Mr. Bennett. Yes. 

Mr. Armstrong. I can’t cite any particular rule in writing, but it 
certainly has been my understanding as long as I was a Commissioner 
that when a case fell into a delinquent situation it would be reported 
to the Commission, and that is exactly how this case got to the Com- 
mission. 

Mr. Bennetr. Well, it was about time it got to the Commission. 

Mr. Armstrone. I agree with that thoroughly. 

Mr. Bennerr. I do not think it got there by virtue of any adminis- 
trative requirement. 

Mr. Armstrona. I think it got there, sir, as I have testified, in 1953 
when we should have had a lot of these cases that couldn’t be proc- 
essed into the place where they wouldn’t be processed, we asked them 
to come forward with cases that had become delinquent, and that is 
how this turned up. 

Mr. Bennerr. Mr. Woodside testified yesterday that the only 
reason it came up was because of the stockholder suit. In other 
words, the situation got so bad after 5 years that the staff finally felt 
obligated to go and tell the Commission about it, but there was no 
Commission requirement that they do so, and there I think the Com- 
mission, yourself as Chairman, could well have devoted some of your 
efforts toward correcting what obviously was a very bad liaison re- 
lationship between the staff and the Commission. 

Mr. Armstrong. I just can’t agree with that. What I am sure 
you are saying, Mr. Bennett, is it a requirement that the Commission 
staff do its job? Of course it is. 

Mr. Bennett. That the Commission do it itself. The Commission 
‘an pass the buck to the staff. 

Mr. Armstrona. No, sir. The members of the Commission are 
charged with the administration of the acts. 

Mr. Bennett. I assume you are not saying that the reason the staff 
did not take action for 5 years on the filing of this 10-K report was 
because they lacked power or staff ? 
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Mr. Armstronec. I say I am not saying that. 

Mr. Bennett. Are you saying that? 

Mr. Armsrrona. I am saying that that was a substantial contribut- 
ing cause. Now whether it is the only reason I don’t know. But I 
have never been able to find any other reason. 

Mr. Bennerr. You were not there, of course, during that period. 

Mr. Armstrong. That is correct. 

Mr. Brennerr. And you do not know anything about the volume of 
work the staff had. 

Mr. Armstrrone. Yes, sir; I certainly do. It is a matter of public 
record. 

Mr. Bennetr. You know it from hearsay. 

Mr.. Armstrong. No, sir; it is a matter before the Appropriations 
Committee. 

Mr. Bennett. It is the strangest thing that the people who were 
dealing with this thing do not make that excuse. 

Incidentally, that is the common excuse, is it not, of all regulatory 
agencies? At least since I have been a member of this committee any 
time there is a deficiency and unexpeditious action in the course of a 
particular act of a commission it is blamed upon inadequate staff. 

Mr. Armstrona. I just don’t agree with that, Mr. Bennett. It is 
too broad a generalization and it is not accurate in this case. 

Mr. Bennerr. You have done that repeatedly yourself before this 
committee. I have heard you on a number of occasions, and that is 
not unusual. It is common with other commissions and other staff 
members. 

However, I want to make a little further inquiry about this—— 

Mr. Armstrona. I just can’t agree with that. 

The Cuarrman. The House is in recess. The Prime Minister of 
Afghanistan is there today, and I think probably it would not be the 
advisable thing to continue this session at this point. I think this 
would be a good place to recess until 2 o’clock this afternoon. 

Can you be back this afternoon, Mr. Armstrong? 

Mr. Armstrone. I believe I can, Mr. Chairman. If I can’t be it 
will be because I have a prior engagement in the Defense Appropria- 
tions Subcommittee of the Senate, and I won’t know until 12:30. 
But I will be putting on the Navy 1959 budget before that committee 
this afternoon if they call me. It may be that that will run over until 
tomorrow. You see we run behind the Army, and they have taken 
a little longer, and I have been on a standby basis with them yesterday 
and today. But I can certainly keep the committee informed as soon 
as I find out what their committee is doing. 

The Cuarrman. The committee will recess until 2 o’clock, at which 
time we have Mr. Armstrong resume his place. 

Mr. Armstrone. Thank you, sir. 

(Whereupon, at 12:25 p.m., the committee was recessed until 2 
p.m., this same day.) 

AFTERNOON SESSION 


The hearing was resumed at 2:15 p.m., pursuant to the recess. 

The Cuairman. The committee will come to order. In resuming 
hearings this afternoon, I am pleased to note the presence of a former 
member of this committee for many years and purely coincidental I 
suppose being here because he was chairman of the subcommittee deal- 
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ing with matters of the Securities and Exchange Commission and a 
former employee of that Commission, Judge Arthur Klein. We are 
glad to note his presence this afternoon and delighted to have him 
back with the committee. 

When the committee recessed for the noon hour, Mr. Bennett was 
interrogating the witness, Mr. Armstrong. 

I asked Mr. Bennett to defer until this afternoon at which time 
he would be recognized to continue his questions. 


TESTIMONY OF J. SINCLAIR ARMSTRONG, ASSISTANT SECRETARY 
OF THE NAVY; ACCOMPANIED BY F. BOURNE UPHAM, ASSISTANT 
TO THE ASSISTANT SECRETARY OF THE NAVY—Resumed 


The CHarrman. Mr. Bennett, you may resume. 

Mr. Bennerr. Mr. Armstrong, do you think there is any real justi- 
fication for the delay in taking action against these Boston companies 
and the officers failing to file K-10 reports? 

Mr. Armstronea. Yes. 

Mr. Bennett. Will you tell us what that is? 

Mr. Armstronea. As I testified this morning, Mr. Bennett, the con- 
dition of the staff of the Securities and Exchange Commission was 
on a declining trend from 1941 when there were ‘1 800 people on the 
staff to 1955 when the av erage employment was 699 oll when at one 
point there were actually 660-some-odd personnel on the Commission 
staff and the volume of work in the intervening years had tripled. 
That trend has since been erased. 

I would like to give you, Mr. Bennett, taken from page 223 of the 
Commission’s 22d annual report to the Congress, just what that aver- 
age employment was. 

In 1949, 1,156; in 1950, 1,060; in 1951, 1,062; stabilized for that 
year; that was 1951, 1,062. In 1952, it went down to 907; in 1953, 
to 810; in 1954, to 744; and in 1955 to 699. Then it started on up. 

Now, I do not think that there is any question that the continued 
cutting by the President’s budgets and the Congress of the staff 
of this Commission over a 15-year period, there is no question in my 
mind but that that resulted in a certain amount of enforcement wor 
that should have been done by this Commission not being able to 
be done. 

Mr. Bennett. Do you think that is the reason that nothing was 
done in the Boston case? 

Mr. Armstrong. It is the only reason that I have ever been able 
to find out and I would like to point out to you, sir, that the moment 
that this case did surface—— 

Mr. Bennett. Who gave you this information? 

Mr. Armstrone. It is right here in the report we made to Congress. 

Mr. Bennetr. Who gave you the information that the lack of per- 
sonnel had anything to do with this situation 

Mr. Armsrrone. It is my opinion based on being a member of the 
Commission for 4 years and Chairman for 2. 

Mr. Bennett. This all happened 4 or 5 years before you got on the 
Commission ? 

Mr. Armstrrona. Yes, sir; but I am not unfamiliar with the official 
published records of the Congress and the Commission. This situa- 
tion is so obvious. 
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Mr. Bennett. With whom did you discuss this particular situation 
with respect to the delay ? 

Mr. Armsrrona. As I testified this morning, when this case came 
to the surface as a company, a listed corporation with respect. to which 
no annual reports had been filed since 1947, this was brought to us 
as we were trying to get cases that were delinquent and brought up 
to the Commission for action and send cases that had filed reports 
but which we had no staff to examine and had not examined away to 
the files so that we would just examine current reports. Now, at that 
time I discussed this with Mr. Woodside, who was Director of the 
Division of Corporation Finance and I asked him to look into the 
files and see if there was any indication from anything in the files as 
to what had resulted in this case being unattended to from 1947 on. 
I was reported to, as the Commission was reported to I should say, 
that there wasn’t any indication. 

That is all I know about it. 

Mr. Bennett. There was not any what? 

Mr. Armstrone. Any indication of any reason as to why no action 
had been taken, and I have to attribute it, as I analyze the effectiveness 
of the work of the Commission and the basis of this continued inability 
of the Commission to do its job because of the failure of the Congress 
to give it an adequate staff. 

Mr. Brennerr. That certainly is a farfetched conclusion that you 
have come to. 

Mr. Woodside, who has charge of this department—— 

Mr. Armstronc. He didn’t have charge of it at the time. 

Mr. Bennetr. He was assistant. He was in charge of this case. 
He was assistant to the Director of the Bureau. He could not come 
up with an excuse as to why this case had not been handled so you 
grope around to find an excuse. 

Mr. Armstrong. That is not an accurate characterization of what 
T just said. 

Mr. Bennett. I will have the reporter read it. 

Mr. Armstrone. I didn’t say he couldn’t come up with an excuse. 
I said there was no indication as he reported in the files as to why. 

Mr. Bennerr. Will you have the reporter read back Mr. Arm- 
strong’s answer ¢ 

The CuHairmMan. You may read the answer to the previous question. 

(Record read. ) 

Mr. Bennett. So there you are. The Director, who had charge of 
this thing could not come up with a reason, could not give you an 
explanation as to the reason for the delay, so you place the blame on 
Congress without any further investigation just on the assumption 
that Congress cut personnel and therefore you tie the whole thing 
up and wind it up as failure of Congress to provide the necessary 
personnel. 

That is about the substance of your answer; is it not? 

Mr. Armsrrone. No; it is not. Nor is it a complete answer. 

Mr. Bennett. Do you want to modify your answer ¢ 

Mr. Armstrone. I would like to finish it. 

Mr. Bennett. I thought you had. 

Mr. Armsrrone. No, sir. Because the point that I am trying to 
make is that at a time when our staff was at the lowest ebb which it 
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had ever attained, as soon as we found out about this case we imme- 
diately directed the General Counsel to bring suit in Federal court in 
Boston on it and get the law enforced. 

Mr. Bennett. I am not speaking of that. I know you took action 
when it was called to your attention. 

I am speaking about a reason for the delinquency in the past. You 
do not have any so you are digging up the fact that there was a 
shortage of personnel. 

If there was a shortage of personnel, if that was the reason, do you 
not think Mr. Woodside would have told you that? 

Mr. ArmstronG. That is the only reason I know of. 

Mr. Bennett. Mr. Woodside did not say that. 

Mr. Armsrrone. I did not hear Mr. Woodside’s testimony but, if he 
didn’t indicate that the Commission was short of personnel, I will be 
very surprised. 

Mr. Bennetr. He did not tell you that the shortage of personnel 
had anything to do with this delay; did he? 

Mr. Armstrona. There was alw: ays a shortage of personnel. 

Mr. Bennetr. Why do you not answer the question ¢ 

Mr. Armsrronc. We were constantly working with the problem. 
He told it to me day after day after day from the day I joined the 
Commission. 

ae Bennett. He did not tell you that with relation to this case; 
did he? 

Mr. Armstrona. I don’t remember specifically except that I am 
perfectly sure that, if that wasn’t one of the reasons that he men- 
tioned, it was undoubtedly one of the reasons that I mentioned to 
him in my evaluation of it. 

Mr. Bennett. What other investigation did you make, if anything, 
with respect to the reasons for the delay ? 

Mr. Armstrone. Did I make? 

Mr. Bennett. Yes. 

Mr. Armstrona. I made no further investigation other than asking 
the Director of the Division to get me any information there was in 
the file on the subject. 

Mr. Bennett. He furnished you no other information other than 
you have indicated ? 

Mr. Armsrrona. That is correct. Of course, I assume, in fact I 
am sure it is true—although I didn’t have any discussion with the 
gentleman, but I am perfectly sure that at this time when we decided 
to go ahead with this case the Boston regional administrator, Mr. 
Kendrick, was included in on it because the attorneys in the Boston 
office, of course, had something to do under the General Counsel’s 
supervision with the roceedings in the court. 

Mr. Bennett. Did you regard this then, when it was first called 
to your attention, as a serious matter ? 

Mr. Armsrrone. I cert ainly did. I think it isa very serious matter 
for the statute to go unenforced for 6 or 7 years. 

The Cuarrman. Eight. 

Mr. ARMSTRONG. Fight. Sorry. 

Mr. Bennett. Yet you made no investigation of it other than what 
you have indicated here? 

32090—59—pt. 10-21 
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Mr. Armsrronc. What do you mean, no investigation, Mr. Bennett? 
I had the investigation made by the man who was in charge of the 
Division and we br ought the lawsuit immediately. 

Mr. Bennett. I mean as to the reason it had been lying idle for 
5 years. 

Mr. Armstrone. What sort of investigation occurs to you? I am 
just one of ideas on what more I could do on that one. 

It seems to me that we did everything that should have been done. 

Mr. Bennett. I will tell you what I think. I think you should 
have placed responsibility for the dereliction of duty. 

Mr. Armstronea. On ieee Q 

Mr. Bennert. On the person responsible. 

Mr. ArmstronG. On the prior Commissioners ? 

Mr. Bennerr. The prior Commissioner did not know anything 
about it. 

Mr. Armstrong. Well, all right. They didn’t know anything about 
it but they are responsible for administering the law. 

Mr. Bennett. Well, do you place the blame on them ? 

Mr. ARMSTRONG. They spent a lot of 1952 up before this committee, 
before the Heller committee. 

Mr. Bennett. Do you place the blame on the prior Commissioners? 

Mr. Armsrrona. As far as I am concerned, I am not concerned 
with placing the blame. What I am concerned with doing is getting 
the law enforced. That is what we did as soon as we found out about 
it. I think it is the most proper subject for investigation by this 
committee. 

If you want to find out who was to blame back in 1947, I would 
welcome that. 

Mr. Bennett. When you do not have any information it is difficult. 

Mr. Armstrona. I have no way of getting any other information 
than that which is available to the Commission in its files and through 
its top personnel. 

Mr. Bennett. There is so little information that it is difficult for 
me to see how you could so readily come to the conclusion that the 
fault is on the part of Congress in not appropriating the necessary 
funds. 

Mr. Armstrona. I am not just assigning blame to Congress. I am 
assigning blame to the President of the United States in terms of the 
SEC budgets which go forward in the President’s budget. The Ex- 
ecutive Office and the Bureau of the Budget have a very great responsi- 
bility for the plight that the SEC found itself in and which has been 
reversed. 

As I testified this morning, that is due in part to Percy Brundage 
who was Director of the Budget and that is due in great part to Albert 
Thomas, who. is chairman of the Subcommittee on “Appropri: itions. 

Mr. Bennerr. Whoever was responsible, this is a very unfortunate 
situation and certainly one of great negligence on the part of those 
charged with responsibility ; is that not true ? 

Mr. Armsrrone. I am not going to characterize it that way. You 
may. I told you this morning, Mr. Bennett, I am not characterizing 
any action by the Commission staff as negligent in this case. 

Mr. Bennerr. Now, do you regard the filing of these reports as 
important ? 
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Mr. Armstrone. I certainly do; vitally important in the public 
interest. 

Mr. Bennett. Do you think that the failure to file these reports, 
based upon the investigations you made, was willful on the part of 
Mr. Goldfine and his company ? 

Mr. Armstrong. I would have difficulty in characterizing it along 
those lines. 

Mr. Bennerr. How would you characterize it so far as Mr. Gold- 
fine and his firm are concerned ? 

Mr. Armstrong. I was not sitting as the judge on this case. That 
was Judge Wyzansky. 

Mr. Bennett. He was the secretary. 

Mr. ArmstronG. He was the judge that decided after Judge Mc- 
Carthy disqualified himself. I am not prepared as a former Com- 
missioner to characterize his judgments. Had I wanted to character- 
ize them, it would have been appropriate presumably for the Com- 
mission to take some other legal proceedings in the court. 

Mr. Bennett. Do you mean you studied this case after it was 
brought to your attention and you took part in the instructions to 
take it to court, I assume? 

Mr. Armstrone. Absolutely. 

Mr. Bennett. Yet you came to no conclusion as to whether it was 
willful negligence or whether it was an accidental thing? 

Mr. Armstrone. That is not what I testified to, Mr. Bennett. 

Mr. Bennett. I asked you whether you felt it was willful negli- 
gence on the part of Mr. Goldfine and his company in failing to file 
these reports. What is your answer to that? You do not know? 

Mr. Armstronc. My answer to that question is that I believe, as a 
member of the Commission at the time, that I and the Commissioners 
who participated are bound by the stipulation which Judge Wyzanski 
insisted be entered into to conclude the case. 

Mr. Bennett. Is that the answer to the question ? 

Mr. Armstronea. Yes, sir. 

Mr. Bennett. Is that “Yes” or “No”? 

Mr. Armsrrone. It is neither. It is a factual statement of what 
—_ ened in my view of it. 

Mr. Bennett. Passing the buck to the judge. 

Mr. Armsrrone. Not passing the buck to the judge. That is where 
the act of Congress that we administer says it belongs. 

Mr. Bennett. The act of Congress? 

Mr. Armstrone. The only thing we are doing is administering the 
statute. 

Mr. Bennett. The judge could not do anything in this matter unless 
it was brought to his attention by action of the Securities and Ex- 
change Commission. 

Mr. Armstrona. It was, sir. 

Mr. Bennett. That is not true. 

Mr. Armstrone. It was, sir, and that stipulation that he insisted be 
entered into was not precisely the way we would like to have had it. 

Mr. Bennett. We do not have any evidence before us yet until you 
have spoken that the judge insisted that any stipulation be entered into. 

Mr. Armstrone. Whatever the proper wording is, it is my impres- 
sion from reading the newspapers that the Chairman of the Commis- 
sion said something about that. 
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Mr. Bennett. Did you vote? Did you take any part in the Com- 
mission’s instructions to the Counsel to introduce the two criminal 
contempt proceedings? 

Mr. Armsrrone. Criminal contempt? 

Mr. Bennett. Yes. 

Mr. Armstrone. The criminal contempt was a matter which the 
Counsel discussed with the Commission. As you recall. 

Mr. Bennett. I know he discussed it. 

Mr. Armstrone. Judge Wyzanski got into some confusion as to 
whether he himself had a right to enter.a criminal penalty, a criminal 
contempt penalty, as I understand it, as compared with the civil 
penalty. This is a difficult question of law and I am not an expert in 
the law of civil and criminal contempt, the differentiation and dis- 
tinction between them, and when the stipulation came along from 
Judge Wyzanski that attained the relief that the Commission sought ; 

namely, the filing of the reports, and when after they filed some reports 
that were not satisfactor y because not in proper form and with proper 
certification, we went back and we then obtained those reports, it 
seemed to me that the Commission had attained the objective that it 
set out to attain. That, to me, is the important part, the success that 
we achieved in the case. 

Mr. Bennett. What success did you achieve ? 

Mr. Armstronc. Well, we got the reports filed and that was what 
we were asking for. 

Mr. Bennetr. Did you penalize Mr. Goldfine and his firm ? 

Mr. Armstrone. It is my understanding that the court did. The 
final entry, I think, as I recall—and I haven’t thought of this for a 
long time and I just have to rely on the chairman’s statement of yes- 
terday, but I remember as best I can that there was a $3,000 penalty. 

This question of the difference between the civil and criminal con- 
tempt, bear in mind, sir, is not a contempt as I understand it of the 
Commission. 

Mr. Bennett. Well, the Commission has to bring the proceedings, 
as I understand it. 

Mr. Armstrona. That isright. That we did. 

Mr. Bennetr. But you withdrew. 

Mr. Armstrona. No, sir. 

Mr. Bennett. Is that not true? 

Mr. Armstrone. No, sir; absolutely untrue, Mr. Bennett. We ob- 
tained exactly the relief we set out for. 

Mr. Bennett. The judge gave counsel the right to withdraw it with- 
out prejudice; isthat nota fact ? 

Mr. Lisua@an. On the petition for criminal contempt, yes. 

Mr. Bennett. Speaking with reference to criminal contempt. 

Mr. Lisuman. Yes. On the civil contempt the exact words used by 
the SEC counsel were— 

Plaintiff requests withdrawal of petition in civil contempt and for appoint- 
ment of receiver without prejudice. 

It should be pointed out that the Counsel for the SEC could have 
brought a petition for criminal contempt as well as bringing one for 
civil ‘contempt. 

4 Mr. Bennett. And he could have brought that against Mr. Gold- 
ine? 





all 


al 


REGULATORY COMMISSIONS AND AGENCIES 4031 


Mr. LisomMan. That is correct. 

Mr. Bennett. That is what I want to get to. 

Mr. Armsrrone. How could he have done that in the face of the 
position Judge Wyzanski took ¢ 

Mr. LisomMan. Judge Wyzanski took the position, which he had to 
do under the law when he found out that he had been in error, that in 
a civil contempt proceeding he was not entitled to inflict the $20,000 
punitive fine, so there was nothing to prevent the Commission from 
putting in a petition for contempt. 

Mr. Armstrone. That is Judge Wyzanski’s opinion. 

Mr. Lisuman. Judge Wyzanski is eminently correct. He said that 
while the Commission was pursuing civil contempt proceedings a 
judge could not inflict a punitive fine. That is correct law. 

Now, the judge in his first decision, as the record clearly shows, in 
error, and he confessed his own error, inflicted a fine of $20,000 in 
a civil contempt proceeding which he found under the authorities he 
was not entitled to do. 

Mr. Armstrona. $20,000 in civil contempt. 

Mr. Lisoman. Yes; that was his original decision. 

Mr. Armstrone. What was the final decision? $3,000 in civil con- 
tempt ? 

Mr. Lisoman. $3,000 which was awarded as compensatory amount 
for the estimated cost to the SEC in the proceedings. 

Mr. Armstrona. It just doesn’t begin to compensate the Govern- 
ment for the time and effort put into the case, but, as I said to Mr. 
Bennett 

Mr. LisHman. That figure of $3,000 was supplied to him by the 
SEC. 

Mr. ArmstronG. Perhaps so, but I am not prepared to argue the 
question of civil and criminal contempt because I am not an expert 
in that field of the law, but that, as I understand it, is contempt of 
the court, is it not ? 

Mr. LisuMman. The civil contempt proceeding here was instituted 
because of the failure of the company to comply wiih the 1955 judg- 
ment already on record of the district court. 

Mr. Armsrrone. That is right, sir, so it is contempt of court, not 
contempt of the Commission, and it is not a question of invoking the 
criminal sanctions of the Exchange Act. That is the point I want 
to bring out. 

Mr. Bennerr. Let me bring out another point. After you obtained 
the injunction, Mr. Goldfine, if I may have your attention, still re- 
fused to deliver the reports so that the Commission proceeded by 
civil contempt ? 

Mr. Armsrrone. We went back after it in court when he didn’t 
produce them ; yes, sir. 

Mr. Bennett. That is right; by civil process. 

Mr. Armstrone. We went back right away. 

Mr. Bennett. But they took the less rigorous route so far as Mr. 
Groldfine was concerned; is that not true? 

Mr. Armstrona. Less rigorous than what? 

Mr. Bennett. Then the criminal contempt. 

Mr. Armstrona. Well, I just think you are off in minutiae, Mr. 
Bennett, because the objective is to get these reports filed by the 
company not by Mr. Goldfine. 
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Mr. Bennett. It was not anybody’s objective if it took 5 years. 

Mr. Armsrrone. It was my objective and the Commission’s objec- 
tive with which I served. 

Mr. Bennett. Then the question is, how you should develop it? 

Mr. Armstrong. You may say we should have asked Judge Wyzan- 
ski for criminal and not civil. We have to rely on counsel. Judge 
Wyzanski thought not criminal, so he couldn’t entertain it as Mr. 
Lishman said. We are Commissioners. We have to rely on counsel 
and on the judge. If the judge says that in his court he cannot assess 
a criminal contempt on somebody, that is the district court in Boston, 
not the SEC. 

Mr. Bennett. Do not let the record stand that way because that 
is not true. 

Mr. LisoMan. May I interrupt? I think, if you look at the record, 
Judge Wyzanski pointed out that the Commission had full leave if 
they wished to amend their petition for criminal contempt. As it 
stood before him, it was entirely civil contempt. The judge gave the 
Commission leave to amend it to criminal if they wished and they 
did not doit. The record is clear on that. 

Mr. Brennert. No proceedings were taken against Goldfine him- 
self, is that true? The proceedings were against the company as 
distinguished from Mr. Goldfine, which was another amazing thing 
to me. 

Mr. Armstrone. The company as registrant, Mr. Bennett. 

Mr. Bennett. He is the principal owner. 

Mr. Armstrong. He is the stockholder. 

Mr. Bennert. He controls the board of directors. He controls 
the officers. He controls the entire management of the company. 

Mr. ArmstronG. The law’says the registrant should file. 

Mr. Bennett. It is obvious from the record here that he was the 
one responsible for not filing these reports. You know that as well 
as Ido. I think anybody that has been connected with this matter 
knows it. Yet no proceedings at any time along the line, either while 
you were there or while your predecessors were there, were taken 
against Mr. Goldfine; is that correct ? 

Mr. Armstrone. That is an absolutely incorrect statement because, 
as I understand it, we later joined Mr. Goldfine and several others in 
the case. 

The Cuarmman. Just a minute. I think that we are all reasonable 
people. I do not believe that it a good procedure to be accusing 
each other of making incorrect statements. I do not think that there 
is any intention on the part of anyone. 

Suppose we try to proceed in order and try to ask questions and 
answer questions without the continuous accusation of incorrect state- 
ments, and so forth. 

I think probably if you just respond to the questions as they are 
asked here, we might get along. 

Mr. Armstronc. Mr. Harris, I would like to say that I am most 
appreciative of that comment. I am not trying to contradict Mr. 
Bennett except to state what I know to be factually correct in my own 
legal opinion as best I can. 

The Cuatrrman. All right. Goahead and state it. 
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Mr. Armstrona. Mr. Bennett made a statement which was con- 
trary to the testimony that I have just given and he attempts to 
attribute it to something that I have testified to. Sir, I have to tell 
you it is not right. 

Mr. Bennett. You are evasive in your answers, if I may say so. 

You modified your answers and passed the buck to the judge, to 
the legal counsel of the Commission. 

Mr. Armstrone. I am not passing the buck to anybody. 

Mr. Bennett. I will ask a direct and simple question and see if 
you can answer it. It is true that Mr. Goldfine was the principal 
owner and stockholder and had the controlling interest of both these 
companies during the periods we are talking about; is it not? 

Mr. Armstrong. That is my understanding. 

The Cuamrman. The Chair may say that that has been stipulated 
to and that is in the record was a matter of fact. 

Mr. Armstrong. Certainly. 

Mr. Bennett. I want to see if Mr. Armstrong reads what is in the 
record. It is also true that as controlling stockholder and owner of 
the company that he appointed the board of directors and he ap- 
pointed the officers of the company and in effect controlled the entire 
operations of this firm. Do you agree to that? 

Mr. Armstrona. No. 

Mr. Bennett. You do not agree 

Mr. Armstrrona. I do not believe that a majority stockholder neces- 
sarily controls the entire operations of the firm. Fortunately, minor- 
ity stockholders have rights under the law. 

In the East Boston Corp., the minority corporation stockholders 
have rights which courts protect and they have rights which the SEC 
protects. It is just not correct to confuse Mr. Goldfine with the 
registrant. 

Mr. Bennett. Is it not correct that the majority, the person owning 
70 percent of the stock, is in position to elect directors ? 

Mr. Armstrone. He is in substantial control. I don’t know whether 
they had preemptive rights or not. I mean what do you call it, cumu- 
lative voting. I don’t know. 

Mr. Bennett. Normally they control the stock of the company in 
every respect. 

Mr. Armsrrona. Yes. 

Mr. Bennerr. Who do you think is responsible for not filing these 
reports ¢ 

Mr. Armstronc. Well, so far as I am concerned, the board of 
directors. 

Mr. Bennett. Who elected the board of directors? 

Mr. Armstronca. The stockholders. 

Mr. Bennett. Who are the stockholders? 

Mr. Armsrrona. You will have to look at the record. I assume 
Goldfine was the principal one. Others I know not. 

The Cuarrman. That is a question that has already been stipulated 
in the record and Mr. Goldfine himself has submitted and stipulated 
that he is the principal owner and he controls and manages and oper- 
ates, and there has not been a board of directors meeting since 1940. 

Mr. Armstrong. That is very helpful, Mr. Harris. 
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From my standpoint as a Commissioner, the East Boston Corp. was 
delinquent in its filings and that is what we should get after under 
the law. 

Mr. Bennerr. I agree with you, but it was not done in a long time, 

Mr. Armstrone. That is what we did. We did it as soon as we 
found out about it. 

Mr. Bennerr. Well, the filing of these reports was the only way in 
which a minority stockholder could find out what was going on; is 
that not true? 

Mr. Armstrone. No; that is not correct either. 

Mr. Bennert. He could start a suit ? 

Mr. Armstrone. Because I believe that a minority stockholder has 
rights under State laws to obtain board of directors meetings at which 
they can get information for managing the company. I don’t know 
where this company was incorporated, but let’s assume that it was in 
Massachusetts, and I am sure that the minority stockholder has rights. 

Mr. Bennetr. One of the purposes of Congress in requiring the 
reports so that the stockholders could find out. 

Mr. Armsrrone. Right. 

Mr. Bennert. So that they could come to the SEC and find out 
what was going on. 

Mr. Armstrone. That is right. 

Mr. Bennett. In this instance, for a period of 8 years they were 
not able to do it. 

Mr. Armsrrone. That is right; nor did they assert themselves so 
far as I know. 

Mr. Bennett. And the reason they were not able to do it is because 
the SEC did not require the filing of the reports ? 

Mr. Armstrona. I want to take something back. I have just been 
told that the minority stockholders did assert themselves. I did not 
have that in my recollection. 

Mr. Bennett. That was in 1953 when they could not get any in- 
formation from the SEC because the SEC did not have any. In 
desperation they started a minority stockholders suit. Then the 
SEC took some action. But I want to ask you once more, do you 
think that the failure to file these reports was willful and intentional 
on the part of Mr. Goldfine and this company ? 

Mr. Armstrone. Do I? 

Mr. Bennerr. Yes; based upon your investigation and your knowl- 
edge of the entire matter. 

Mr. ArmstronG. Well, here is my answer. 

Mr. Bennett. And please be frank and do not make a long speech 
about it. It isa simple question. 

Mr. Armstronea. Iam not going to make a speech. 

You are asking me a question of scienter, knowledge, willfulness, 
which involves the point of view of an individual as you well know 
in criminal law; and I don’t know. I never interviewed Mr. Goldfine. 
I have never seen him in my life. I have never read any testimony 
that he gave before the Commission or any other place and I don’t 
know what wasinhismind. Howcould I? 

Mr. Bennerr. Would you characterize it ? 

Mr. Armstrona. I was acting on the advice of the Counsel and the 
oflicial records of the staff of the Commission. 
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Mr. Bennetr. Would you say it was accidental and not intentional 
on his part? Iam talking about what you know of the case. 

Mr. Armstronc. So am I and that is why I am unwilling to be 
forced to the position of characterizing someone’s state of mind, which 
is intentional or accidental, and I am not going to do that about Mr. 
Goldfine because I don’t know. 

Mr. Bennerr. And you say that you refuse to make a comment on 
that in view of the fact that even after you had the court injunction 
Mr. Goldfine refused to file ? 

Mr. Armstrong. I certainly do. 

Mr. Bennett. You had to proceed then by contempt ? 

Mr. Armstrone. I certainly do, because Mr. Goldfine was repre- 
sented by counsel who were litigating this thing every step of the way 
as any person who is accused of doing something wrong, civil or 
criminal, by Government is entitled to do. 

Mr. Bennett. That is not the issue here. He was in contempt of 
court. There was not anything his counsel could have done for him. 
The order requiring him to file these reports was in the record. It had 
not been appealed from but it had not been complied with and so you 
sought, after all these years 

Mr. Armsrrona. No; after just a few months. 

Mr. Bennett. Of stumbling around. 

Mr. Armstronea. No, sir. 

Mr. Bennett. After you finally had the order from the court, Mr. 
Goldfine still refused to file the reports and then you went into the 
civil contempt to make him do it. 

In view of that fact you still say that that is not a willful and in- 
tentional refusal to comply with the Securities and Exchange Act and 
the orders of the court ? 

Mr. ArmstronG. Now, Mr. Harris, I am going to have to say this 
to you,sir. Your colleague, Mr. Bennett, for whom I have the greatest 
respect and before whom I have testified for the last 5 years, is asking 
me to answer a question based on a premise which is not correct. 

Mr. Bennett. What is incorrect about it? 

Mr. Armsrrone. Well, you say that after we had gone through all 
these years and they failed to file a report. We only went through a 
few months from the time Judge Wyzanski entered the order, just a 
few months. The judge gave him a certain number of days, I forget 
how many, to file a report. They filed a report which our staff exam- 
ines and come up to the Commission table and say, “Look, it is inade- 
quate. It doesn’t comply with the rules.” I think they said it wasn’t 
certified by any public accountants and there were probably other 
objections to it. 

We say, “OK. Go back and tell the court in Boston that they 
haven’t complied and take some action against them to force them to 
comply,” right? 

Mr. Bennett. Right. 

Mr. ArmstronG. Whether it is criminal action, excuse me. Whether 
it is criminal contempt or civil contempt as I regard that from the 
standpoint of the Commission that is for counsel and the court, and 
it turned out that Judge Wyzanski said it wasn’t criminal contempt 
of his court at least at the time he passed on it. 
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Mr. Bennett. The reason he said that was that nobody asked for 
criminal contempt proceedings. 

Mr. Armstrone. We asked him for one. 

Mr. Bennett. I am sure the witness does not 

Mr. Armstronec. The judge dismissed it, as I recall it. 

Mr. Bennett. I am sure the witness does not want to answer the 
question. 

Mr. Armstrone. And dismissed it against the individuals, includ- 
ing Goldfine. 

The Cuatrman. What is the question, Mr. Bennett? 

Mr. Bennett. He did not dismiss the criminal contempt because no 
criminal contempt application was filed by the Commission. 

The CHatrman. What is the question ? 

Mr. Bennetr. The question is whether, in the witness’ opinion, this 
failure to file reports was a willful and intentional failure. I am 
about to give up because I am sure that Mr. Armstrong understands 
the question. 

The Cuatrman. I direct you to answer the question. 

Mr. Armstrone. On the question of willfulness, I believe, sir, that 
it is for the court and for this committee if it desires to do so to draw 
any conclusion it wants on willfulness, but I am not in position to say 
that it was willful, sir, because it is a question of the personal belief, the 
individual scienter that is going on in the mind of Mr. Goldfine. I 
am not in position to testify to that. I don’t know. All I do know is 
that this company, of which he is the controlling stockholder and all the 
other things on the records about it, had not filed a report and we went 
after those reports and we got them as soon as we discovered it. 

The Cuarrman. Maybe I can help a little on this point. 

Mr. Bennett. I wish you could, Mr. Chairman. I give up. 

I am sure Mr. Armstrong understands the question. It is a very 
simple one. It is not a question of necessarily what was in Mr. Gold- 
fine’s mind. Actions speak louder than words. 

Mr. Armstrona. I fully agree with you. 

Mr. Bennett. We can all draw conclusions. You can draw one if 
you want. 

Mr. ArmstronG. Yes, sir; and we 7 ‘aw 

The Cuatrman. Just a minute. I do not think that with this kind 
of argument we are getting anywhere. 

If I can be helpful on that, you say that the Commission directed 
the action be taken that was filed in court ? 

Mr. Armstrone. Yes, sir. 

The Cuarrman. Now, it would seem to me that the answer to Mr. 
Bennett’s question is encompassed in the action that you directed in 
which you s ay that you were responsible for bringing about. That 
is on April 2, 1956, ‘when the Securities and Exchange Commission 
filed an application 1 in court for order to show cause why the defend- 
ant, East| Boston, should not be punished for criminal contempt, 
alleging in part L: 








Defendant willfully failed and refused to file on or before November 1, 1955, 
reports required under section 13 of the Securities and Exchange Act of 1934 
and regulation X 134. 


Now, is that not your answer ? 
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Mr. Armstrong. Sir, it is except as applied to Goldfine and what 
you are reading from was not, as I understand it, the complaint 
against Goldfine and my difficulty here is that, as I understand it, 
the court in entering the civil contempt judgment and suspending it 
for a period while the filing was to 3 made the court, on its own 
motion, severed the individuals from the action against the corpora- 
tion. 

The CuHarrman. Well, of course, anyone can draw his own con- 
clusion. 

Mr. Armstrong. I don’t think there is any point in anybody trying 
to kid anybody else, Mr. Harris or Mr. Bennett, about the situation 
we were in. We were in a very hotly contested adversary proceeding 
and we were representing the United States through the Securities 
and Exchange Commission and we were fighting like the dickens in 
the court up there to get this case decided and to get it decided in our 
favor; and, as you know, in litigation you have to roll with the 
punches and when the judge took this criminal phase of contempt out, 
we had to roll with that. That is what our counsel said we should do 
and that is what the Commission bought. 

I am perfectly delighted to assume my share of responsibility for 
going along with that stipulation because we got the result we were 
after. 

The Cuatrman. Well, of course, the record is very clear on that but 
I was just trying to be helpful. 

Mr. Armsrroneé. I think you have been immensely helpful. 

The CHatrmMan. In answering the question to which Mr. Bennett 
wanted he tried to get an answer for a long time, it seems to me that 
your own pleadings answered that. 

The bells have rung for an automatic rollcall. I feel compelled to 
ask you to wait until we get back. 

Mr. Armsrrone. Certainly. I would be delighted. 

The CHairMAN. After today the schedule of the committee is such 
that it is filled up and we do want to conclude with you this afternoon. 

I know you have other important matters to give attention to. 

Mr. Armstrone. Thank you, Mr. Chairman. I am entirely at 
your service except that I have been notified that the Senate Defense 
Subcommittee will have me tomorrow morning on the Navy budget, 
so I would like not to be here then. 

The Cuatrman. We would like to accommodate you and ourselves 
by proceeding, 

Mr. Armsrrona. If we do not get through, I will come back any 
time you want. 

The CHairman. We have a heavy schedule, too. We want to get 
back, too. 

The committee will recess for 25 minutes. 

(Whereupon, at 2:55 p.m., a recess was taken until 3:20 p.m., this 
same day.) 

The Cuatrrman. The committee will come to order. 

Mr. Bennett, I believe you had concluded your examination of this 
witness. 

Mr. Bennett. Yes. 

Mr. Armstrona. May I say one thing more, Mr. Chairman ? 

The Cuamrman. Yes, Mr. ‘Armstrong. 
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Mr. Armstrona. Sir, this is in further response to Mr. Bennett’s line 
of questioning as between the civil and criminal contempt and the posi- 
tion which I have taken that the basic objective of the Commission 
in this case was to get these reports filed. 

Now, I would like to make, sir, two suggestions: One that the tran- 
script of the hearing or conference by Judge Wyzanski be available to 
the committee. 

Mr. Lisuman. That is already in the record. 

Mr. Armsrrone. I am somewhat handicapped myself because I 
never saw it or don’t remember it. It was just reported to me by the 
counsel and reported to the Commission. I am sure that you gentle- 
men can get a lot more enlightenment as to the difference between the 
civil and criminal contempt from counsel than from me. 

The second point is, and I am trying to be brief, sir, that as I recall 
the civil contempt is a better remedy to get the report filed, it is the 
most effective remedy to get the report filed. This was something that 
the Commission had up in the previous case that went to the Supreme 
Court, the Pennfield case, which I think was decided in 1949. As I 
recall the point of the thinking is that when the respondent is held in 
civil contempt, the judge can subject him to confinement until the re- 
port is filed. In other words, he goes to jail until the report that the 
Commission is seeking to get on file is filed. 

The Commission asserted in the Pennfield case the right to have the 
civil contempt in a case where the district judge felt that a criminal 
case was enough and fined the man $50 and then he is scot free and the 
Commission does not get the report so that it is not just a question 
of the comparative feeling that one might have that criminal sounds 
like a stronger remedy than civil. It is more complicated than that 
and I believe, sir, that the Commission did right and was successful 
in getting what we set out to get by accepting and complying with the 
stipulation that resulted in the proceedings before Judge Wyzanski. 

Mr. Bennett. The thing I cannot understand is why the proceed- 
ings were not taken directly against Goldfine in view of his practically 
sole control of the operations of the firm and certainly in view of the 
clear evidence that the Commission had before it that he was the only 
interested person, the only person that was benefiting by failing to file 
these reports. 

Now, no action was taken against him personally. 

Mr. Armstrone. I certainly agree that he was the principal one, sir, 
because he is the majority stockholder but it wasn’t that no action was 
taken against him. 

Again I would appreciate your getting the accurate record from 
counsel rather than drawing from my imperfect and perhaps inade- 
quate recollection, but it is my recollection that after we joined Gold- 
fine and several others, the court separated them on the court’s own 
motion. 

Mr. Bennett. But the thing that troubles me, and I am sure it must 
trouble you too, is that in cases like this where a person has persistently 
violated a statute, and in my opinion willfully and intentionally vio- 
lated it for a long period of years, when brought to court the only 
penalty assessed against him is the cost of the proceedings and a court 
order hitting him over the head so that, if he repeats, he will be 
punished. So he goes scot free. The willful failure of Goldfine to 
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tile these reports over a period of 8 years cost him $3,000 in costs. 
There is not much of a deterring penalty when the Commission is to 
treat offenders in that fashion. 

Mr. Armstrona. Sir, the penalty which the court in the civil con- 
tempt can render against the respondent, as I understand it, is to incar- 
verate him until he files the report, until’ he complies. That is the 
value of the civil contempt, the ultimate value, because it permits the 
Government through the proceedings in the Federal court to get the 
report on file. That is what we were after. 

Mr Bennett. There are two ways to approach it, it seems to me. 
One is to get compliance and the other is to punish him for the offense. 
There are two problems involved. He has admitted the offense, the 
clear violation of the statute and it seems to me that he or any other 
person in the same position should be punished. 

Then you use the mechanism of a contempt procedure or a mandate 
or injunction or whatever other procedure is available to hold over his 
head for future violations. 

Mr. Armsrrone. Yes, sir; but not this type of proceeding. 

Mr. Bennetr. But here and in other cases, the man gets by scot free 
for persistent and long continued violation of the statute. 

Mr. Armstrone. Sir, that is where I think there is a confusion here, 
because this is not a proceeding brought for the purpose of punishing 
Mr. Goldfine for violation. That is not the purpose of it. 

The purpose of it is to require the registrant to file. For that 
matter, this penalty, be it $3,000 as was said, or $20,000 as asked for, 
applies ratably to the minority stockholders. It is not just a penalty 
against Goldfine but against the company. 

Mr. Bennetr. That is the very point. That is why the contempt 
proceedings, in my mind, should have been against him personally. 

I think, from the way the statute has been explained to me by our 
counsel, that the Commission could 

Mr. Armsrrona. The judge separated them. He said it couldn’t be 
against him. Webrought it against them. 

Mr. Bennetr. He permitted you to withdraw it without prejudice 
so that it could be brought. 

Mr. ArmstronG. He separated it. The judge separated the individ- 
uals from our complaint, threw it out. 

Mr. Bennetr. You withdraw your—— 

Mr. Armsrrone. Afterwards. After we got the remedy we wanted 
and we a from the separation order and we appealed the very 
same day from Judge Wyzanski’s order. 

Mr. Bennett. It is my opinion, from the information I have, that 
you could prosecute both the individual responsible for it and the 
corporation, but, if you cannot do both, certainly then Congress ought 
to amend the law to make it possible or even mandatory for you to 
proceed against the individual as well as the corporation responsible 
for these violations. 

Mr. Armstrone, Sir, as I mentioned this morning, the Commission 
has no authority under the statute to prosecute anybody criminally. 

Mr. Bennett. That is right. You can refer it to the Attorney 
General. 

Mr. Armstrone. Yes, sir. 

Mr. Bennett. That is all, Mr. Chairman. 
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The Cuarrman. Mr. Williams. 

Mr. Wiu1aMs. Mr. Armstrong, in your testimony earlier you indi- 
cated that you felt that the chief need of the Securities and Exchange 
Commission at the moment was for an adequate number of qualified 
personnel which had been denied to you in the past. 

Mr. ArmstronG. It is a principal need. 

Mr. Wuu1aMs. It isa principal need ? 

Mr. ArmstronG. It isa very great need. 

Mr. Witurams. I believe that you gave as one of the reasons why 
the matter was not taken care of within a reasonable length of time the 
fact that you just did not have enough personnel over there to do the 
job, to make the examination. 

Mr. Armstrone. I said that the only reason that I am able to attrib- 
ute to the failure of the Commission’s staff to bring this to the atten- 
tion of the Commission from the period of 1947 to 1954 was the fact 
that the Commission was woefully understaffed in those years, and the 
minute it was brought to our attention through procedures which we, 
the Commission, in 1954 assessed against the staff to get these delin- 
quent cases up, we moved on it. 

Mr. Witurams. I believe that you read to the committee the staff 
personnel figures for your agency over a period of years. You showed 
that there was a range from a peak back in the early forties down to 
a low, I believe, in about 1951, was it ? 

Mr. ARMSTRONG. No, sir. I said that it ranged, and I am speaking 
from memory, from about 1800 in 1940 to a low av erage employment 
of 699 in fiscal 1955 and it was that point that we, the C ommission, 
were successful in reversing the trend. 

I am attempting to enlist the support of this Committee on Inter- 
state and Foreign Commerce which has substantive jurisdiction in 
seeing to it that the agency is adequately staffed because that is one 
of the great needs in terms of the proper and effective enforcement of 
these laws for the protection of the public investor. That is something 
that this committee has not paid any attention to and I testified be- 
fore it for 5 years running on this subject. 

Mr. WituramMs. What jurisdiction, Mr. Armstrong, does this com- 
mittee have over the number of personnel in your agency? That isa 
matter for the Appropriations Committee, is it not ? 

Mr. Armstronea. That is correct. 

Mr. Witi1ams. This committee has no control over the number 
of personnel. 

Mr. Armstrona. This committee is composed of Members of the 
Congress and this committee is charged by section 136, as I recall, of 
the Legislative Reorganization Act of 1946 with the duty to watch 
over the actions of the Commission. 

Mr. Wu1aMs. That is exactly the purpose of this subcommittee. 

Mr. Armstrona. I am trying to enlist the support of the members 
of this committee for that great problem. 

Mr. WituraMs. All right. 

Now, you stated, I believe, that you had received very little coopera- 
tion from this committee, but you had received quite a bit of coopera- 
tion from Mr. Brundage, is that correct ? 

Mr. ArmstroneG. Yes, sir, that is correct. 

Mr. WituraMs. Mr. Brundage would always recommend, I am sure, 
the exact number of employees that you always wanted. 





a VW ' 


—. — ~ 


REGULATORY COMMISSIONS AND AGENCIES 4041 


Mr. Armstrone. And from Mr. Thomas. No, sir. I will give you 
the figures. Mr. Brundage recommended almost the exact number 
but here are the figures on the Commission’s request to the Bureau of 
the Budget and the amount given in the President’s budget for the 
years I have mentioned. 

In 1944, the Commission recommended 1,400 people; the President’s 
budget, 1,245 ; the House of Representatives cut it by 89 to 1,156. 

Mr. Wiiu1aMs. Now, just a minute. What was the final action on 
that by the Senate ? 

Mr. Armsrrone. 1,156. 

Mr. Witu1aMs. That was conference ? 

Mr. Armstrona. The Senate did not restore, so there was no con- 
ference. In 1950, the Commission’s request to the Bureau of the 
Budget was 1,307 people. The Bureau cut it 177 people to 1,130 in the 
President’s budget. The House cut it another 70 to 1,060. The Senate 
didn’t restore and there it stayed. 

In 1951, 1,175 people were requested by the Commission. The Bu- 
reau of the Budget cut it 40 in the President’s budget. The House cut 
it another 95 to 1,040. The Senate restored 44 people. The conferees 
netted it out at 22 and then that was made a net and final action of 162 
people and then the Bureau of the Budget required a reserve against 
the appropriation of 150,000 people and cut them another 32 people. 

Mr. Wiuu1ams. The Bureau of the Budget did that ? 

Mr. Armstrona. Yes,sir. That was in fiscal 1951. 

In fiscal 1952, the Commission went back and asked for 1,127 people. 
The Budget cut it 77 to 1,050, which was in the President’s budget, 
and the House cut it 50 people. Then the Senate cut it another 93 
people. 

Mr. Wiui1aMs. The House cut it an additional 50? 

Mr. Armstrone. An additional 50 and the Senate—and this is one 
of the very few times when the Senate cut—the Senate cut it 93 
people, so the net result was 907 and that year the Commission went 
from 1,130 people to 907 employees. 

In fiscal 1953, the Commission came back and asked for 1,092 people 
in their request to the Bureau of the Budget and the President’s 
budget cut that by 157 people. The President recommended 935. 
That was reduced by the House 125 personnel to 810. There it stayed. 
The Senate did not restore. 

In fiscal 1954, the Commission requested again the same number or 
almost the same as it had the year before, 1,080. The Bureau of the 
Budget cut it 142. The House cut it another 152 and the Senate for 
the second time cut it by 42 people, and the net result was 744 people. 

In fiscal 1955, we reached the bottom. We requested 780. We were 
cut 63 by the Bureau. We were cut 26 more by the House. The Senate 
added 14 and the conferees took away 6 for the net of 690 and that 
was the low. 

In 1956, we requested 734. The Bureau of the Budget—and this 
was Mr. Brundage’s first year—didn’t cut us at all. The House 
cut us 9. The Senate restored 9. The action of the conferees reduced 
the net by 4 to 730. That was an increase in our ultimate result of 31 
more people on the staff in 1956 than we had in 1955. 

In fiscal 1957, we requested of the Bureau of the Budget 794. The 
Bureau of the Budget approved that amount. We were cut by 8 
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people in the House. The Senate restored the 8 and they remained in 
and for that year for the first time in the history of the Commission 
the Congress gave us the exact number we requested. 

Now, ‘the next report gives the numbers on the next year. This 
is the year that we really ‘started moving ahead, 

Mr. WiuraMs. Was that in 19584 

Mr. Armsrrona. Yes, sir. This is the last budget that I had 
anything to do with for the Commission. 

In fiscal 1958, we requested to go from 794 to 936, which is an in- 
crease of 142, and Mr. Brundage again approved it and that was the 
action recommended in the President’s budget and the House un- 
fortunately cut us by 80. 

Mr. Wriu1ams. By how many? 

Mr. Armstrong. By 80. I am not being critical of anybody be- 
cause, as you will recall, in the budget presentations for fiscal 1958, 
in the spring of 1957, there was a big economy wave on. I think we 
had wonderful support from Mr. Thomas for the increase which he 
gave us which was very substantial. We came out with 855. 

Mr. Wuxtams. You came out. 80 below what the budget recom- 
mended ? 

Mr. Armstronea. Yes, sir. That is what the House took out and it 
stayed that way. 

I don’t know what the present provision is, but I believe that the 
House has appropriated about a million dollars more for 1959 than is 
in 1958 and that is wonderful. 

All I am trying to do by this, Mr. Chairman and members of the 
committee, is to try to get Members of Congress—and I have been 
doing this from the street corners for 4 or 5 years—to try to get them 
to realize that we are doing three times the volume of business in this 
Commission that we did in 1940 and you cannot do it with one-third 
the staff. 

Mr. Wixu1aMs. It is quite obvious from the figures you gave that 
Mr. Brundage was very cooperative with your agency. 

When did you say he went with the Bureau of the Budget? 

Mr. Armstrone. I don’t recall. 

Mr. Wiiu1aMs. You mentioned ita moment ago. You said that was 
his first year. 

Mr. Armstrona. He handled, sir, the fiscal 1956 budget. 

Mr. Wiiu1aMs. The fiseal 1956 budget was his first year? 

Mr. Armstrona. Yes, sir. 

Mr. Wiiu1aMs. For fiscal 1957. 1956, 1957, and 1958? 

Mr. ArmstronG. Somebody can get the 1959 figures. 

Mr. Wiii1aMs. I am not concerned with 1959. You worked on the 
budget in 1956, 1957, and 1958, and Mr. Bundage was there for those 
years. 

Mr. Armstrona. Yes, sir; and I worked for 1955 and have to accept 
responsibility, and also 1954. 

Mr. WitutaMs. Every single request you requested of Mr. Brundage 
was granted by the Bureau of the Budget, not by the Congress but by 
the Bureau of the Budget? 

Mr. Armstrone. Yes, while Mr. Brundage was Director it was 
approved. 

Mr. Wua1aMs. That is the cooperation of which you are talking? 

Mr. Armstrone. Yes, sir. 
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Mr. Wixu1aMs. Prior to that time the Bureau had been requesting. 
In 1955 the Bureau of the Budget cut the request by 63 and the House 
and Senate a little more. 

In 1954, you did not get that good cooperation from the Bureau 
of the Budget. You asked for 1,080 and they cut you 142. 

Mr. Armsrrone. That is right. 

Mr. Wixtu1ams. When Mr. Brundage went in, Mr. Brundage agreed 
completely with your thinking? 

Mr. Armstrong. Yes, sir, ultimately. Needless to say there was a 
great deal of presentation that went on. 

Mr. Witt1ams. Would you mind telling me, Mr. Armstrong, were 
those your figures or Mr. Brundage’s figures? 

Mr. Armstrong. These are the figures that appear in the official 
reports of the Commission to the Congress, page 223, as I cited. I 
wanted to put it in the record but you would not let me. 

Mr. Wixt1aMs. I would like to read into the record a letter ad- 
dressed to Mr. Armstrong as Chairman of the Securities and Exchange 
Commission, under date of January 31, 1957, over the signature of 
Mr. Brundage, the Director of the Bureau of the Budget. 

This has to do, Mr. Armstrong, with the independent of the Securi- 
ties and Exchange Commission. This is a letter to you. 

My Dear Mr. ARMSTRONG: The President has directed me to bring to your 
attention the following instructions. He wishes the head of each department 
and agency to follow in order to carry out the fiscal policy which he has 
established * * * 

You understand that I realize that this letter was probably sent to 
every agency whether it was an independent agency or not. 

Mr. Armsrrona. It was. Every department and agency in the 
executive branch or exercising executive responsibility. 

Mr. Wituiams. Let me read the next sentence and see if you would 
agree that this is recognizing the independence of the agency: 

Please see that the President’s wishes are fully understood and followed in 
your agency: 

1. Any proposals by departments or agencies for new legislation involving 
increase of new obligational authority or expenditures not specifically provided 
for in the budget or which cannot be covered within budget totals will be 

rejected and held to be ‘not in accord with the President’s program” unless the 
President otherwise directs. 

There are two other points here along the same lines. 

I am sure you are familiar with “the general provisions of this 
letter. 

If you would like to look at it, I will hand it to you. 

: Mr. Armstrone. May I speak to that? 
i Mr. WittraMs. This committee is very much concerned with the 
independence of these agencies. 

Mr. Armstrrona. Yes. 

Mr. WitiiaMs. I do not want to put you on the spot. 

Mr. Armsrrona. You are not. 

Mr. Wiiuiams. Are you sure that it was cooperation with the Bu- 
reau of the Budget or did they cooperate with you in giving you 
exactly the number of people you asked for? 

Mr. Armstronc. The Bureau of the Budget cooperated with me. 
) In the original staff discussions on these two budgets in which we 

obtained final Presidential approval of our original recommendation, 
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the staff in each case recommended a reduction. I forget the figures 
exactly but I think one of them was $99,000 and the other was about 

$237,000. But I think, if I may, the point you are making is very 
important for the committee to understand, the independence of the 
agency. This goes back, Mr. Williams, to what I was saying this 
morning about the different types of functions the agency has, legis- 
lative, executive, and judicial, quasi-judicial. 

Mr. Wuuu1aMs. That is right. 

Mr. Armstrone. Now, the Congress of the United States in the 
Budget and Accounting Act of 1920 provided that the only way a 

request for money can be submitted to the ( vongress by an agency or 
establishment in the Federal Government, and this is the law, is In, 
by, and through the Presidential budget. Why did Congress do 
that? It did that in 1920 because it could not find itself in the posi- 
tion for every agency to come running to Congress. 

Mr. Witt1aMs. We are familiar with that. We have already taken 
testimony on that from members of the Securities and Exchange 
Commission. 

Mr. Armstrrone. Are you going to let me answer my question so 
that the members of the committee can understand it? The point is 
that the SEC is not independent of the Bureau of the Budget or the 
President with respect to submitting figures for its budget recom- 
mendation and that is exactly what the act of 1920 provides. Of 
course, we are not independent. 

Now, sir; the second point was on legislative proposals. This is 
another thing that the committee should understand. 

The Constitution of the United States, and you can read this in 
the Federalist papers, gave to the President certain legislative power. 
He has a right to veto measures passed by Congress subject to being 
overridden. 

Mr. Witutams. That is a check on the abuse of legislative power. 

Mr. Armstrong. Sir, if you will read the Feder: alist papers you 
will find the papers and I think by both Jefferson and Hs amilton in 
which they are trying to work out a situation in which the legislature 
will not be supreme and the executive not be supreme to provide a 
check and balance. 

Mr. WitutaMs. We understand our system of checks and balances. 

Mr. Armstrona. To give legislative power to the President. 

The point of the para graph that you read from Mr. Brundage’s 
letter is that, for the purpose of determining whether a legislative pro- 
posal is in conformity with the legislative program of the President, 
every agency in the executive department, every independent agency, 
is required by Bureau of the Budget instructions that have been in 
effect as long as I know—I think the existing one that. we work on 
came from 1940—is required to submit that legislation to the Bureau 
before submitting it to Congress in order to determine its relevance to 
the President’s legislative program. 

Mr. Wuttas. All right, sir. 

Now let us get into something else for just a moment. 

Mr. Armstronc. We are not independent at the SEC of the Ex- 
ecutive in that regard and we couldn’t be under the Constitution. 

Mr. WittaMs. Are you through ? 

What was the question ? 
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es Mr. Armstrone. Sir, the question was 

ut Mr. Wiiu1AMs. I asked the reporter to read the question back. 

ry Mr. Armstrona. In regard to legislation we have recommended, 
he of course, we are independent but in regard to our duty to submit it 
Lis to the Bureau of the Budget we have to y submit it to the Budget. 

iS- Mr. Wiuutams. I do not think that was the question, 


Would you read the original question that I asked? 
(Record read.) 





he Mr. WitutaMs. That was the question. Would you like to answer 
é it? 
or Mr. Armstrong. I have answered it in part. 
in, The CyarrmaN, I believe the witness testified that the Bureau of 
do the Budget cooperated with him. 
sl- Mr. Wituiams. Now, did you cooperate with the Bureau of the 
| Budget? 
en Mr. Armstrronc. In what respect ? 
ge Mr. WitutaMs. In submitting your request to the ar aenaee, 
Mr. Armstrong. You mean as to numbers or dollars? 
so Mr. WitiaMs. os Armstrong, would you in submitting 
is Mr. Armstrong. I didn’t take any direction from the Bureau of 
he the Budget. I never received any direction that I can recall from 
m- the Bureau of the Budget as to the original submission except that 
Of I bélieve there were some gov ernmentwide papers from the Bureau 
of the Budget in regard to size of the overall budget reflecting per- 
is centages of previous years. I can’t recall them specifically but that, 
of course, is what hit us in 1953 and 1954 and 1955 because in those 
in years the Federal budget was very correctly reduced by the Presi- 
er. dent and we were caught in that swing and in respect of that we cer- 
ing tainly complied with every instruction that the Bureau of the Budget 
sent us; but, sir, the paragraph you read from Mr. Brundage’s letter 
rer. pertained not to budget submissions but to any legislation. 
ou All this new legislation that I was testifying to this morning was 
in cleared with the Bureau of the Budget and we were permitted to > send 
ure it to the substantive committees, including this committee, and Mr. 
ea Harris introduced it one year and Mr. Priest introduced it at the 
earlier year. That was sent up on a no-objection position by the 
ces. Bureau in relationship to the President’s legislative program and, of 


| course, we complied with their directive that we send it to them in 
ve’s | advance. 





ro- | Mr. Wiuiur1aMs. All right. Let us go a little further in this letter 
ent, | if youare not satisfied. 

cy, | I did not intend to read it all because I thought you were familiar 
1 In with it. 

, oe Apparently you are not. 

eau | Paragraph 2 says 

e to Mr. Armstrona. I don’t think you have to characterize that. I 


haven’t seen that letter in almost 2 years. 
Mr. WiuuiaMs. All right. 
Well, you just told me what was not in it. 
Ex- Mr. Armstrong. You read me what was in the first paragraph 
n. of it. 
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Mr. Witu1aMs. Let us go to paragraph 2: 


No supplemental estimates or authorizations or appropriations will be ree- 
ommended unless the funds can be made available by transfer or by adjustments 
within the budget totals of the respective debit agencies. 

Mr. Armstrona. Yes, sir. 

Mr. Wit1AMs. Or unless the President otherwise directs. 

Mr. Armstrong. Yes, sir; and we complied with that and I will tell 
you how. There were no legislative actions that Congress took in 
regard to pay. There was an increase by the civil service personnel 
and we were required to absorb it, no supplemental budget estimates 
were permitted. 

There was also a minor amount in an executive pay bill passed and 
the Commissioners’ salary was adjusted. Again we had to absorb it, 

That is what that refers to. 

Mr. Witur1ams. I am not attempting to reflect on your operations 
of the Commission at all, your work as Chairman of the Commission. 
All I am trying to do is to determine to what extent Budget Bureau 
control over the budget of the organization controls or influences the 
work of the agency. 

Now, would you have asked for more employees had you not re- 
ceived a letter from the President or the Bureau of the Budget telling 
you what the President’s policy was? 

Mr. ArmsrronG. The letter you read refers to supplementals for 
1957. 

Mr. Wiis. All right. 

Mr. Armsrrone. If you read it correctly. 

Mr. WituiaMs. Yes. 

Mr. Moss. Will you yield 4 

Mr. Witx1ams. I will be glad to yield. 

Mr. Armstronc. The answer to what I think you are getting at, 
Mr. Williams—in this I am perfectly sure—we complied in 1953 and 
1954 with the overall governmental budget reductions which re- 
stricted us, but in subsequent years, as I rec all it, there was no restric- 
tion on the amount that we could submit to the Bureau and we sub- 
mitted what we thought would be right in view of where we had 
come to and the best we could possibly do under those circumstances, 
and then we started the long climb up. 

Mr. Wiiu1ams. Mr. Chairman, I yield to Mr. Moss temporarily. 

Mr. Moss. Mr. Armstrong, I think you testified that your first 
budget was the 1955 fiscal year. 

Mr. Armstronc. I am trying to think whether I was there. I was 
a member of the Commission voting on the fiscal 1954 budget also. 

Mr. Moss. The fiscal 1954 budget, according to the chart in the 
hearings before the Committee on Interstate and Foreign Commerce 
during the months of February and March of 1957, is indicated as 
being almost $7 million. That was the request? 

Mr. Armstronec. $6,810,000. 

Mr. Moss. That was the request of the Securities and Exchange 
Commission ? 

Mr. Armstronc. To the Bureau? 

Mr. Moss. In 1955 that request was substantially reduced even to 
the Bureau ? 
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Mr. Armstrona. It was increased over the amount appropriated. 

Mr. Moss. The request was reduced below the level of the request 
of the preceding year; is that not a correct statement ? 

Mr. Armstrona. That is correct, but an increase over the previous 
year appropriation. 

Mr. Moss. Mr. Chairman, I am going to ask that the witness be di- 
rected to answer. I have asked a very simple question. I have the 
facts before me. He has them before him and it should not be a 
matter of bickering. 

Mr. Armsrrona. It isn’t bickering. You are trying to muzzle me, 
and I am trying to give a complete answer. 

Mr. Moss. I think you require muzzling because I think you were 
impertinent. 

The Cratrman. Just a minute. 

Mr. Moss. The question I ask you is a very simple and direct 
question. 

Is it not true that the request of the Commission to the Bureau of 
the Budget in 1955 was reduced below the level of the request of the 
Commission to the Bureau of the Budget in 1954? 

Mr. Armstrrona. Yes, sir. 

Mr. Moss. Why was it reduced ? 

Mr. Armstrong. Because they had to reduce the appropriations the 
year before to a level below the request. 

Mr. Moss. Was there in existence a directive or letter, or suggestion 
from the Bureau of the Budget that you should not again make such 
a large request? Can you answer that question ? 

Mr. Armstronea. I am trying to remember it, Mr. Chairman, be- 
cause I do not recall, but I would be of the opinion that there prob- 
ably was a policy letter from the Director of the Budget expressing 
policy for all of the Government departments and agencies, and the 
only way I can furnish the accurate answer to Mr. Moss would be 
for him to have the Commission fiscal director to find out. 

Mr. Moss. I shall do so. 

Now, during 1956—— 

Mr. Armsrrona. That was Mr. Riordan, who is now retired and the 
Commission has another, Frank Donaty, and he can give you the 
answer. 

Mr. Moss. Your request in 1956 again appears to be below the level 
of your request now to the Bureau of the Budget in 1955? 

Mr. Armstrone. Yes. 

Mr. Moss. And was that because of a policy of the administration ? 

Mr. Armstrone. I give the same answer as I just gave and would 
also like to point out it was considerably above the amount appro- 
priated by Congress of the year before. 

Mr. Moss. I am talking about the judgment of the Commission. 

You have indicated now a rather sharp judgment of the Congress. 

Mr. Armstrona. Yes, sir. 

Mr. Moss. And yet you do not feel as a member of the Commission, 
that you should do other than comply with the suggestion of the Bu- 
reau of the Budget in putting together a budget request of them ? 

Mr. Armstrone. Sir, the budget of the Commission when trans- 
mitted to the Congress, as you well know, is not the Commission’s 
budget. It is the budget of the United States. 
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Mr. Moss. Mr. Armstrong 

Mr. Armsrronc. Will you please let me answer? 

Mr. Moss. No; because that is not my question. I have carefully 

each time said your request to the Bureau of the Budget. I recognize 
that it is a different thing than the executive budget request to the 
Congress. I do not require a lecture. 

Now, if you felt so strongly why did you so willingly submit to the 
directives of the Director of the Bureau of the Budget in your request 
of him for personnel and funds? 

Mr. Armstrone. Sir, in the requests which the Commission made to 
the Bureau of the Budget, we have of necessity complied with the 
overall budgetary policy of the Executive and we are required to do 
so under the Budget and Accounting Act of 1920. 

Mr. Moss. Of course, you and I know we have hada long discussion 
in previous hearings as to the independence of the Commission. I 
could only observe now, as I did then, that your view as to the in- 
dependence of these agencies is very unorthodox and not in keeping 
with the views of the majority of the other commissioners who have 
appeared before me in other hearings. 

Mr. Armstronea. I very much object. 

Mr. Moss. I yield back to Mr. Williams. 

Mr. Armstrone. I very much object, Mr. Chairman, to the char- 
acterization of my views by Mr. Moss. 

Mr. Moss. That is my honest opinion. 

Mr. Armstrone. Yes, sir; I am quite capable of expressing my own 
views fully and frankly to this committee, or any committee of Con- 
gress, and what I am trying to bring out, sir, is that, in respect to 
strengthening the Commission so it can do its enforcement work 
better, it needs legislation, as these reports for 2 or 3 years indicate. 
It needs staff. 

The point I am trying to make, sir, is that this committee of the 
House which originated the legislation establishing this Commission 
should be interested in making the capital market operate properly 
and better and in the interest of the receiving public. 

The Cuarrman. Mr. Armstrong, I think we would get along better 
and it would be more in keeping with recognized proc edure if we 
could have the questions asked and the answers given in a way that 
would be in accordance with the best procedure. 

You have made the charge yourself that this committee has not 
cooperated. 

Mr. Armstrona. No, sir; no, sir, please. 

The Cuatrman. I said, sir—— 

Mr. ArmstrronG. You have been busy with other matters. 

The Carman. I have not been busy enough with other matters 
to not know what has been going on. I am trying to be helpful. 

If you will be quiet just 2 moment and let me straighten this out, 
I think we will get along here in a much better way, sir. 

Mr. Williams, in trying to inquire into the charges that you made, 
or the statement that you made this morning, was asking you about 
your budget reports and requests. He has a right to make that 
inquiry. 

You have the right to respond and state your own opinions with 
reference to what h: appened. 
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Mr. Moss has a right to ask questions as to the relationship between 
the Bureau of the Budget and your own request, and that is all they 
were trying to do, and all we want to do is to get answers to the 
questions. 

I think if you will just give answers to the questions you would 
avoid some of the things that just happened here. 

The Chair would respectfully ask that the questions be propounded 
in such a way and you might answer them accordingly and make the 
record as it should be made. 

Mr. Williams, you may proceed. 

Mr. WiriutaMs. Mr. Armstrong, has anyone in the executive branch 
in a position of authority, and I have specifically in mind the Director 
of the Bureau of the Budget, ever indicated to you in any way that 
the Bureau of the Budget revarded the Securities and Exchange Com- 
mission—for budget purposes, at least—to be an arm of the executive 
branch ? 

Mr. Armstrona. No. 

Mr. Witi1aMs. Were you a member of the Commission 

Mr. Armstrong. There was never any discussion of it at all. 

Mr. Wixitams. In 1957? 

Mr. Armstrrone. Yes, sir. 

Mr. Witu1ams. In June of 1957, June 26? I would like to call 
your attention to a letter which was directed over the signature of 
Mr. Brundage to Mr. Orrick. I do not know whether you have seen 
this letter, but the first sentence of this letter says: 





Dear Mr. Orrick: The President has requested that all agencies in the execu- 
tive branch keep the rates of commitments, obligations, expenditures— 
and so forth and so on. Then this letter proceeds to suggest that— 

Therefore, prompt action along these lines should be reflected in the initial 
request for apportionment for 1958 appropriations and in requests for subsequent 
revisions of apportionments, as well as allotments and within the agency, follow- 
ing these guidelines— 
and then it proceeds to set out certain guidelines for agencies to 
follow. 

Would you care to comment on the use of the words “executive 
agency,” with reference to Securities and Exchange Commission ? 

Mr. ARMSTRONG. Yes, and that has been right down the line of 
what I have been testifying to and trying to bring out before this 
committee. 

With regard to budgeting there is just no question about the fact 
that the request which the Securities and Exchange Commission in 
effect makes to Congress is the President’s budget request. That is 
what the law provides, the Budget and Accounting Act. 

Our budget request to Congress comes in a document called the 
Budget of the United States, with a justification, and there isn’t any 
question about it that the Budget and Accounting Act requires the 
SEC and, so far as I know, other comparable agencies to submit their 
budget to Congress through the Bureau of the Budget. 

Mr. WititaMs. Do you feel that as it is presently constituted the 
Securities and Exch: ange Commission is probably independent of the 
other agencies ? 

Mr. Armstrone. I certainly do. 

Mr. WitutAMs. All right, sir. 
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That is all, Mr. Chairman. 

The CuarrmMan. Mr. Mack. 

Mr. Mack. Mr. Armstrong, with the exception of your budgetary 
request, what do you feel is the relationship between the Securities 
and Exchange Commission, which is supposed to be an independent 

regulatory agency, and the Executive ? 

Mr. Armsrrone. Sir, were you here this morning when I testified 
about the three types of functions we have? 

Mr. Mack. I was here this morning, but I was called away for some 
time to participate in another committee session and I did not have 
the benefit of your views and I must say that at the time I was here 
and did have the benefit of your views I was entirely in disagreement 
with you and I was somewhat shocked at your analysis of the respon- 
sibilities of the Securities and Exchange Commission, and also, that 
there be no misunderstanding about it, I thought I would give you 
another opportunity to el: arify your interpretation. 

Mr. Armsrrone. Mr. Mack, I would like to ask that the committee 
permit the incorporation into the record of an address which I gave 
before the Chicago Bar Association on November 29, 1955, in which 
I have discussed the three different types of powers and authorities, 
and I think that will be very helpful, as a carefully prepared docu- 
ment, expressing that matter. 

Now, sir, so far as the executive powers of the Commission are 
concerned, because this is what I think you are asking, the authority 
which the Commission has to enforce the law—that is to say, to re- 
quire registration statements to be made, to require reports to be filed, 
to investigate fraud or potential fraud, to investigate manipulations 
or evidence of manipulation of the market—those, sir, are not legis- 
lative powers. They are not judicial powers. 

They are executive powers, and in that respect the Commission 
exercises executive authority and my view is the relationship of the 
Chief Executive to the agency is that the Chief Executive is charged 
by the Constitution to see that the laws are faithfully executed and, 
if the Chief Executive is not in a position to do that, then I believe 
it would be very detrimental to the proper administration of the laws. 

That is my view of the relationship between the Commission and 
the Chief Executive in regard to executive or administrative powers. 

There are some administrative powers, executive powers, which the 
Congress did not delegate to the Commission, one which Mr. Bennett 
brought out, which as I said before, I would like to see this committee 
consider. 

When the Commission has conducted an investigation, a private 
investigation, and comes to the conclusion that there has been a crim- 
inal violation of any of these six statutes, Congress did not give the 
Commission the power to present an indictment to a grand jury. 

Congress provided that the Commission shall refer the case to the 
Attorney General. At that point the Commission’s executive or 
administrative power ends and the balance of power rests in the De- 
partment of Justice. 

That is clearly executive power and from that point our General 
Counsel’s Office, which has the Criminal Division in it, cooperates 
very closely with the Criminal Division of the Department of Justice. 

Our regional offices throughout the country cooperate with the 
United States attorneys around the country. 
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Our attorneys ordinarily do not present criminal reference cases to 
the grand juries and are not the principal attorneys of the United 
States in trying those cases before the courts. 

We have to have close relationships with the Department of Justice. 
We also, sir, have close relationships with other executive departments 
where Congress has given us and other departments joint or mutual 
interest. 

For example, a portion of the overall governmental economic and 
statistical reporting system is performed by the Securities and Ex- 
change Commission in collaboration on the one hand with the Federal 
Trade Commission, and on the other hand with the Department of 
Commerce. 

I am sure you are familiar with these statistical reports that are 
brought out jointly. ' 

We are absolutely in close relationship with those two, one an in- 
dependent agency, one an executive department, but we are perform- 
ing, sir, an administrative function. 

Mr. Mack. I understand that you have occasion to contact the 
Department of Justice ? 

Mr. Armstrone. Certainly. That is what the statute requires. 

Mr. Mack. However, the statute does not require you to contact 
the Executive Office for any matters other than budgetary matters? 

Mr. Armstrona. No, sir; I don’t believe that—excuse me. I am 
not contradicting you. I am trying to indicate that there is more 
to the answer. 

Budget is one. 

Mr. Mack. I was just referring to the testimony of the Chairman 
of the Securities and Exchange Commission earlier this year, and I 
reached that conclusion. 

Mr. Armsrrona. I am not trying to contradict you on this. I am 
trying to bring out something further. 

I think we can agree on budget’s relevance to the legislative pro- 
gram of the President. That we are required to do, and there is an 
officer there at the Bureau, as you know. It is headed by Roger Jones, 
who is a top civil servant who is the coordinator of the legislative 
program. 

Then there is the question of inquiries, as I mentioned this morn- 
ing, that may come from citizens not to Congress, but to the White 
House. 

Those from time to time, as they may come in, are referred to us 
for analysis, for us to write a reply to the citizen who is inquiring, or 
else possibly to send up a draft reply to the White House, or for us 
to report to the White House staff as to the status of the case. 

Mr. Mack. I do not intend to interrupt you, because I want you to 
have all the time you need. 

Mr. Armstrona. Thank you, sir. 

Mr. Mack. However, I would like to ask why these communications 
are not carried on in writing if it is a legitimate operation on the part 
of the Executive Office ? 

Mr. Armstronea. Oh, sir, it would be very difficult for a Commis- 
sioner to conduct all of his business with Congress and the executive 
branch in writing. 
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Mr. Mack. You have indicated that it is quite common practice for 
the Executive Office to contact you in behalf of what they have re- 
ferred to, as I think a rather new term, from the White House con- 
stituents. 

Mr. ArmstronG. Iam sorry. I missed that. 

Mr. Mack. I will not credit you with the titling of the citizenry 
as their constituents, but I think one other witness before this com- 
mittee did, about the Pi resident, characterize those people as constitu- 
ents, or constituency. 

Mr. Armstrone. I don’t know. Maybe I read too much high school 
civics or history or something when I was a kid, but I remember, Mr. 
Mack, that when Abraham Lincoln was President of the United States 
for a period of time about a year, he conducted himself for 1 hour a 
week where he sat in a room and any citizen that got in line and came 
in could come in and tell him their problems, and that has meant to 
me since I first read history that the President of the United States is 
the chief representative, the chief elected representative of all of the 
people. 

Mr. Macks. All right. 

Mr. Witi1aMs. Will you yield to me? 

Mr. Macx. He proved my point. He agreed that those people, and 
he is referring to them as constituents of the White House—is that 
correct ? 

Mr. Armstrone. I don’t know what he said or who it was, but as far 
as I am concerned, sir, the President is the Chief Executive. The 
Constitution so provides. 

Did I use the word “constituent?” It is all right with me, sir. 

Mr. Macx. I yield to my colleague. 

Mr. Wuu1AMs. Now, I think everyone recognizes that the President 
is responsible to his constituenc y because they put him in office, but I 
am wondering about the W hite House staff, Mr. Morgan, I believe, 
who discussed these matters with Mr. Thomas Meeker, : as to who are 
his constituents and who are Mr. Adams’ constituents and others. 

I am wondering about that. We are speaking, for the President 
when they discuss these matters with the Securities _ Exchange 
Commission. sires ae that is what you had in mind. I do not know. 

Mr. Armstrone. I don’t know whether I am responding to this. 

Mr. WiutaMs. I am trying to clarify Mr. Mack’s question. 

Mr. Armsrronc. Here is the thing, Mr. Williams, from my stand- 
point as a member of the SEC » period. I get a call very often, every 
day, every other day, from a Congressman, from a member of the 
staff of the C ongressman. It doesn’t make a bit of difference. Ifa 
staff member calls me, it is an inquiry on behalf of a Representative 
in Congress or a Senator in Congress. It gets exactly the same care- 
ful handling. 

The same is true of the staff of the White House. 

Obviously, the President of the United States can’t handle all the 
voluminous inquiries that come in up there, any more than you gen- 
tlemen can come into your office. 

Mr. WILL \MS. That is the question I wanted to ask. 

You say it is quite common practice for representatives of the Presi- 
dent, or the President’s office to contact you ? 
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Mr. Armstrone. No. I have had very, very few, but when I do 
receive an inquiry—I am speaking as a Commissioner. Of course, 
where I am now | am not in the chain of command, but when I was a 
Commissioner, particul: arly Chairman, if I had an inquiry from the 
White House or Congress, it makes no difference; it would get the same 
careful treatment. 

Mr. Mack. Well, you have been contacted by the White House sev- 
eral times. 

Mr. Armstrona. Oh, certainly. 

Mr. Mack. My question was how does it happen that they do not 
contact you by letter? 

Mr. Armstrona. Sometimes they do, as I just mentioned. 

Mr. Mack. Do your files indicate that they have contacted you by 
letter on most of the occasions that you have been contacted ? 

Mr. Armstrona. Well, there are very few occasions that I can 
remember at all; I can think of one that was—most of them come down 
on a buck slip. 

You know what it means, a little green slip and it usually has the 
thing checked off that says “Please reply direct.” 

Sometimes it will say “Please prepare,” you , know, check it off. 
“Please prepare a reply. Please prepare a memo.’ 

Mr. Mack. Who handles those? Who signs de buck slips? 

Mr. Armstrong. I think in our shop we turn them over to the Gen- 
eral Counsel. I mean in the Chairman’s office, but I had a procedure 
set up whereby they would go to the proper division; Corporation 
Finance, Trading and Exe hanging, Corporate Relations, or whatever 
it was, to get the information together and prepare whatever was 
needed, a memorandum or an answer. 

Mr. Mack. And who normally signed those when they came down 
from the White House ? 

Mr. Armsrrona. A lot of times they were just—I can’t remember 
whether it was a rubber stamp or something of the sort. You know, 

a stamp signature. 

Mr. M. 7 K. Would it not normally have someone’s name on the slip 
of paper? 

Mr. Armstrrone. To tell you the honest truth, I don’t remember, but 
it would not make any difference. Ifthe letterhead said White House, 
it would receive the same attention, or the buck slip. 

Mr. Mack. Then you feel that the White House, the executive de- 
partment, has some jurisdiction over the Securities and Exchange 
Commission. 

Mr. Armstrona. To the extent that the Commission is exercising 
administrative functions in performing the law, to the budget extent, 
to the extent of relevanc e to the legislative program of the Pi ‘esident, 
of the Commission’s legislative program, it certainly has and it is 
require to by law. 

Mr. Mack. And you did not think it was really an independent 
agence Vv 

“Mr. Armsrrona. Independent agency, it certainly is. 

Mr. Mack. It is not independent of the Executive? 

Mr. Armsrrona. It is entirely independent. It is absolutely inde- 
pendent. There isn’t one judgment or vote that was taken on the 
Commission in the 4 years I served on it that wasn’t independent. 
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They had no control over the way we’d vote; none whatsoever. 

Mr. Mack. It seems to me that they certainly had considerable 
influence in the Commission. 

Mr. Armstronc. No, sir. 

Mr. Mack. Then you tell me why you agreed to this conference 
which was held by Gerald Morgan and your Counsel, Mr. Meeker ? 

Mr. Armstrong. Why I agreed to it? I don’t remember that I did 
agree to it, but I certainly would have agreed to it, because it seems 
to me entirely appropriate for the Counsel for the Commission to visit 
counsel for the President on the status of a matter being administered 
by the Commission, informing him as to the status of the case. 

Mr. Mack. So this w as quite common practice ? 

Mr. Armstrong. No, sir; it was very unusual, because there were 
very, very few cases that we had any inquiries on. 

Mr. Mack. In other words, the White House only on rare occa- 
sions 

Mr. Armstrone. Yes, sir, the bulk of the business is generated by 
Congress, very little of it by the White House. 

Mr. Mack. On very rare occasions did the White House inquire? 

Mr. Armstrrone. Very rare. 

Mr. Mack. Then on the occasions that they did inquire you could 
be rather certain that they were very interested in the case ? 

Mr. Armstrona. I think—— 

Mr. Mack. This is one of the few occasions that they ever contacted 
you. Is that not what you are testifying to? 

Mr. Armstrone. That is correct, but 1 would assume that any in- 
quiry from the White House represents an inquiry with any depart- 
ment or agency of Government must regard as an inquiry on behalf 
of the office of the President of the United States and hence to be 
regarded seriously. 

I certainly do. I have the same feeling about inquiries from this 
committee or other committees of Congress. I don’t differentiate it, 
and particularly because of the provisions of section 136 of the 
Legislative Reorganization Act of 1946 that I mentioned. 

Mr. Mack. Then after such a contact is made the Commission and 
certainly the Chairman of the Commission, would recognize that they 
had a continuing interest in this particular case? 

Mr. Armstrong. Well, it might be continuing, or it might be re- 
solved. In this case, did yousay? Excuse me. I wasn’t thinking of 
it in this case. 

Most of the cases where we would prepare answers on these buck 
slips, we would never hear from them again. 

My own personal point of view is when you have answered an in- 
quiry you hope you have satisfied it, but if there is anything more 
that Congress or the White House, or whoever is inquiring, wants by 
way of information, you regard that as something you have to deal 
with when it comes along. 

Mr. Mack. You must have felt that this was a very important 
occasion since you sent your General Counsel over with the files. 

Mr. Armstrone. As far as I am concerned, it was a terrifically im- 
portant case because I was vitally concerned about winning it, and 
we started it and proposed to win it, and we did. 
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Mr. Mack. And one that the White House was vitally interested in ? 

Mr. Armstrone. I have no knowledge of that. 

Mr. Mack. I thought you had indicated that because this is one 
of the few times that they had ever contacted you concerning a case. 

Mr. Armsrrone. That doesn’t mean it is vital. It w as an inquiry 
as to the matter that was being handled by the Commission. 

Mr. Mack. This was the East Boston case. Is that correct? 

Mr. Armstrona. Yes, sir. 

Mr. Mack. There was no connection between the East Boston and 
the First Boston Corp. ? 

Mr. Armstrong. Not to my knowledge. 

Mr. Mack. You are familiar with the First Boston Corp. ? 

Mr. Armstronea. First Boston Corp., sir, is a registrant under the 
Securities Exchange Act of 1934 as a broker- dealer. I have never 
heard of any connection between the two except the use of the word 
“Boston.” 

Mr. Mack. I did not know whether there was any connection or not. 

Mr. Aehivinend I don’t think so. 

Mr. Mack. However, in the course of these hearings nothing would 
surprise me, and I thought I might ask you that. 

Mr. Armstrronc. Your question, Mr. Mack, took me a little aback. 
It did surprise me. It surprised the dickens out of me. I never heard 
First Boston mentioned in connection with the East Boston Corp. 

Mr. Mack. It has been revealed in the course of the testimony that 
a gentleman from Boston by the name of Goldfine has extensive hold- 
ings in the Boston area, and, since you were Chairman of the Securi- 
ties and Exchange Commission, I thought you might be familiar with 
First Boston. 

Mr. Armstrone. The First Boston Corp., I believe, is a publicly 
held corporation and has stock that its traded in the over-the-counter 
market. But I am really not too familiar with the First Boston 
Corp. except that it is one of the leading underwriting firms in the 
United States, leading investment banking firms. 

Mr. Mack. There was a gentleman by the name of Wenzell who 
was associated with the First Boston Corp., I believe. Are you 
acquainted with him ? 

Mr. Armstrone. No, sir. 

Mr. Mack. And you never held a meeting with him at any time? 

Mr. Armstrone. With Wenzell? 

Mr. Mack. Yes. 

Mr. Armstrona. No, sir, not to my knowledge, and I am sure I 
didn’t. 

Mr. Mack. To your knowledge, did he ever testify before the 
Commission ? 

Mr. Armstronea. I don’t know. He never testified before me, and 
T am inclined to think—well, I just don’t know. I don’t think he did. 

Yes, I think he may have before a hearing examiner. But I dort 
know. I just don’t remember. Did he testify before a hearing 
examiner ? 

Mr. Mack. I couldn’t answer your question. 

Mr. Armstrona. I don’t want to be giving the wrong answer here, 
and there is a yes or no, but I don’t know what it is. 

Mr. Mack. Then you did not know that he was with the First 
Boston group or representing them ¢ 
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Mr. ArmsrronG. No. He never appeared in any testimony that 
was taken while I was sitting as a Commissioner on a case, and, to 
the best of my recollection, his name never appeared. 

Mr. Mack. Now, on June 11, 1955, did Sherman Adams telephone 
you at the time you were C hairman of the Commission requesting that 
the Commission consider holding up the June 13 hearings concerning 
debt financing for the Dixon-Yates group ? 

Mr. ArMsTRoNc. Subject to relying on you, sir, on the dates, the 
answer is absolutely “Yes.” 

Mr. Mack. On this case at this time Mr. Wenzell was scheduled to 
testify ; I assume before the Commission. 

Mr. Armstrona. No; before a hearing examiner. The case wasn’t 
before us. That’s right. 

Mr. Mack. And you did not think that this was improper at all ? 

Mr. Armstrone. No, sir. 

Mr. Mack. You very definitely felt that you should recognize a 
request made by the C hief Executive to postpone your hearings ? 

Mr. Armsrrone. Yes, sir, and so did the Commission. It was voted 
unanimously by the Commission. 

Mr. Mack. I assume there was some justification postponing or 
holding the hearings? 

Mr, Armsrrone. Yes, sir. The justification that was stated by 
Governor Adams was that the question had arisen as to whether the 
Government ought to object or at least look into the question of 
whether it should object to certain testimony that was going to be 
given in the proceeding before the hearing examiner on the debt 
financing of the Mississippi Valley Generating Co., and that he—the 
Governor—was unable to get hold of Mr. Morgan, the counsel for the 
President, who was out ‘of tow n, and the Attorney General, Mr. 
Brownell, who was out of town, and that he would like for the hearing 
to be postponed for a day or so until that question could be looked into 
by the Government counsel. And, as you recall, sir, I have testified 
to this very fully before the Subcommittee on Antimonopoly of the 
Committee on the Judiciary of the Senate, and also before the Armed 
Services Committee. Also, the matter has been thoroughly debated 
by the Senate. It took them about a day in connection with my con- 
firmation as Assistant Secretar y of the Navy. And, if you are familiar 
with it, the way the thing worked out was that I agreed to put this 
question to the Commission. 

The CuHarrMan. You agreed with whom now? 

Mr. Armstrona. I told Governor Adams that this was a request 
from him which I would be willing to relay to the Commission and 
discuss with the Commission, and that I would advise him after the 
Commission had met as to whether the Commission would be willing 
to do that, and that’s exactly what happened—we did it. 

The CuarrmMan. Will you pardon me? 

Mr. Mack. Yes. 

The Cuaimman. Did Governor Adams call you on the telephone? 

Mr. Armstrong. Yes, sir. 

The Carman. And ask you to postpone this decision for a day or 
two? 

Mr. Armstrone. He asked, sir—this is way back, but he asked either 
me or the Commission—I don’t remember the form of the question, 
but the point was that the only action that could be taken was by the 
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Commission. I couldn’t postpone it myself. It had to be by Commis- 
sion action. So that what I told him I would be willing i do would 
be to put the question to the Commission, and we would advise him as 
to whether we would do it or not. 

The Cuatrman. How long did he ask you to put it off ? 

Mr. Armsrronea. I don’t honestly remember, sir, because it is ~— 
a while away and I don’t remember the testimony, but it was for 
short period of time like a day or 2 days. And it ultimately curmed 
out, as I recall, to be 2 days. I think we reinstituted the proceeding 
on the third day. 

The Cuamman. What was the reason for the request for post- 
poning it? 

Mr. Armstrong. Sir, as I just mentioned, Mr. Morgan and Mr. 
Brownell, who were the chief counsel, one counsel for the President 
and one the Attorney General of the United States, were out of town 
and he couldn’t get hold of them, and the question had arisen as to 
whether they should look into whether or not they wanted to object 
to the testimony that was to be given before the hearing examiner by 
this witness. 

The Cuarrman. Whether they would object to it ? 

Mr. Armstrong. Yes; the Government, sir. The Government was 
appearing before the hearing examiner. ‘The Government was repre- 
sented by counsel before the hearing examiner. 

The Cuamman. Was it postponed ? 

Mr. Armstrong. It was postponed, sir, for 2 days. 

The Cuarrman. At the request of Governor Adams? 

Mr. Armsrrone. Yes, sir; that’s the action the Commission took. 

The Craman. You advised the Commission that Governor Adams 
called you and asked that it be postponed ? 

Mr. Armstrong. Yes, sir; I certainly did. We discussed it around 
the Commission table and voted on it, and it was voted unanimously. 

Mr. Moss. Would you yield? 

Mr. Mack. I yield tomy colleague Mr. Moss. 

Mr. Moss. Mr. Armstrong, | am just interested in whether or not 
it would be routine for Governor Adams to call on a matter of this 
type. 

Mr. Armstrone. Absolutely not. It never happened before; never 
happened since. Routine, so far as I am concerned in the SEC, we 
never had a case like this. 

Mr. Moss. If the Department of Justice indicated that they were 
considering whether or not they should object, would not the objec- 
tion come through the Department of Justice rather than Governor 
Adams’ office? Would he normally be administering matters for the 
Department of Justice ? 

Mr. Armsrrona. I don’t think he was administering matters for 
the Department of Justice, sir. ' 

The Atomic Energy Commission was the agency for the executive 
branch in connection with working out the arrangements with the 
Mississippi Valley Generating Co. for the construction of a plant 
which would be used to supply power to the AEC, so that it was a 
matter in which the AEC had an interest and in which I assumed the 
President had an interest, and Justice was in it because they are the 
legal counsel for the Government. 








4058 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Moss. They are the legal counsel for the Government ? 

Mr. Armsrrona. Yes, sir. 

The AEC also had its own counsel present. 

Mr. Moss. If there were to be objections, they would be made by the 
Department of Justice ? 

Mr. Armsrronea. Yes, sir; that is right, and that is why I consider 
the inquiry to have been proper and to have been properly disposed 
of by the Commission in granting the Governor’s request because the 
request was based on the unavailability of the Attorney General of 
the United States and the counsel for the President. 

Mr. Moss. And, of course, there are no deputy attorneys general. 

Mr. Armstrone. Sir, that is not for me to pass on. 

Mr. Moss. Would you regard this as one of your administrative 
functions in hearing? 

Mr. Armstrone. Sir, I did. I regarded it—— 

Mr. Moss. That is not a part of your quasi-judicial functions; this 
is an administrative function. 

Mr. Armstrronc. Please let me answer it in full because I will bring 
out the answer which I think will be interesting to you because I 
gather ou don’t know the answer to it. 

Mr. Moss. I am confident it will be most interesting. 

Mr. Daas Sir, I regarded this inquiry as ‘of an administra- 
tive character, but in the proceedings about this case before the Sub- 
committee on Antimonopoly of the Committee on the Judiciary, 
Senator Kefauver took exception to my evaluation of the postpone- 
ment by the Commission of the hearing before a hearing examiner 
as an administrative matter, and he requested that an opinion of the 
Attorney General of the United States be obtained. 

The Judiciary Antimonopoly Subcommittee requested that we get 
an opinion from the Attorney General. 

Well, of course, you can’t get an opinion from the Attorney General 
if you are an independent agency. The only way you can get an 
opinion is to have it come through, and this is in the statutes of the 
United States—he is supposed to be adviser to the President and not 
to an independent agency. 

But that request was transmitted through the White House staff 
to the Attorney General, and he eeoata an opinion which, in effect, 
reversed my characterization of it as an administrative act because he 
characterized it—and this opinion is of record; this is my understand- 
ing of it—as a quasi-judicial hearing, and any action taken in a quasi- 
judici ial hearing was not really administrative action. 

Mr. Moss. Just one more question, Mr. Armstrong. 

Is not the fact that any agency within the executive ) Cepartanene 
has the right to seek an opinion of the Attorney General— 

Mr. Armstrona. No. 

Mr. Moss (continuing). And an are ie agency does not, an 
indication of the intent of Congress that the agency be, in fact, 
independent ¢ 

Mr. Armstrona. No,sir. I don’t believe so, sir. 

Mr. Moss. You and I arrive at a much different conclusion on that. 

Mr. Armstronea. I am not sure that we do, if I understand your 
question. 
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Mr. Moss. We explored this before and we are in substantive 
disagreement. 

I yield back to Mr. Mack. 

Mr. Armsrrone. You may feel in disagreement with me, but I 
don’t feel in disagreement with you on this subject as I don’t know 
exactly what your thinking is. But the point is, there is a statute in 
the judici ial code. I can’t quote it, but it is in the record before the 
Antimonopoly Subcommittee. That is why, in order to get an opinion 
of the Attorney General, if you are asked to get one by a committee 
of Congress, as we were, you have to go through the White House. 
That’s the law. 

Mr. Mack. Mr. Armstrong, you convinced me that you felt that the 
Securities and Exchange Commission is an arm of the White House 

rather than an arm of Congress, and the record appears that you 
treated it as such at the time you were over on the Commission. 

Mr. Armstrrone. Absolutely not. That is just not so, Mr. Mack. 
There was never any judgment that I have been engaged in and the 
Commission engaged in when I was there, any decision or any other 
action taken, that was not ent irely independent. 

Mr. Mack. You felt entirely free to comply with every request that 
was made of you by Sherman Adams? 

Mr. ArmsrronG. I haven’t complied with every request that was 
made of me by Sherman Adams. 

Mr. Mack. Now I want to ask you this question: What requests 
were made by Sherman Adams that you did not comply with? 

Mr. Armsrrona. Well, put it this way: There were two other mat- 
ters mentioned in the conversation of Governor Adams with me on 
this occasion which you mention, June 11, and both of them I ob- 
jected to, and they were not used. One of them was that the Presi- 
dent was anticipating canceling the Mississippi Valley Generating 
Co. contract with the AEC, and that was the reason in Governor 
Adams’ mind why there wasn’t any hurry about this case. And I 
said to him, as I have testified, that, as far as the Commission is con- 
cerned, when you have proceedings going on you have to go ahead on 
the basis that proceedings that have | been brought and which Govern- 
ment agencies are involved in are going ahead until somebody officially 
terminates them. And I didn’t think that was the basis for asking 
the Commission to postpone the hearing. 

And then, as has been testified to before m: iny times by me, he men- 
tioned that there was also the question that the House of Representa- 
tives was going to take up the proposed appropriation for a trans- 
mission line across the river. And I told him that that was abs solutely 
no oe of the Commission. And then, to reiterate it, I said, 
“Now, as I undestand it, the only basis on which this case is going 
to be requested by you to be postponed is the basis that you can’t cet 
hold of the chief Government counsel in the matter until Monday 
morning to get them into this thing to find out, or until the first of 
the week, to . find out whether you want to object to this testimony.” 

He said, “That’s right.” And he agreed with me on both of the 
points I made in regard to the fact that we had to conduct our hear- 
ings promptly and let them go forward until they were officially 
requested by the parties, officially in the form of proceedings by 
counsel, requested by parties to be postponed; and he : agreed with me 
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on the point I made that the House appropriations had nothing 
to do with it. 

Now, in regard to other inquiries from Governor Adams, I believe 
it is a correct statement, as I search my memory, that there were prob- 
ably no more than two, each of them to obtain information—two are 
all I can think of at the moment—each of them to obtain information. 
Information was obtained. Once I gave it to him on the phone. 

The other time some sort of a memo was sent up that he could use 
in replying to a constituent. 

That’s the extent exc ept for the A/ississippi Valley case, the ramifi- 
vations of which have been fully “ventilated,” as one Senator said 
before the Senate. And how anybody can deduce from that that our 
Commission was the least bit dependent upon or influenced by or in- 
terfered with by the White House is beyond me. It is perfect non- 
sense. It is just not true. 

Mr. Mack. We will let the record speak for itself, but I did notice 
that you said that Mr. Adams agreed with you before you rescheduled 
the hearings. Is that not correct ? 

Mr. Armstrrone. Agreed with me. 

Mr. Mack. No. He agreed with you that the two requests he had 
made were somewhat improper. 

Mr. Armsrrone. He didn’t say they weren’t proper. He said, 
response to my comment, that they were not the basis for his same 
ing the postponement, and that’s the way I handled it, on that basis. 

Mr. Mack. I want to be certain that I understand you. 

Sherman Adams made three requests, but two in particular I am 
talking about—two requests that you felt were highly improper—— 

Mr. Armstrong. No, sir. 

Mr. Mack (continuing). And you could not comply with his re- 
quests. 

Mr. Armstrong. No, sir. I have never said they were improper. 

They were not requests. They were comments that he made in this 
conversation, and I said two of them were not based, were not. bases 
upon which I would consider—one of them was not a basis that I 
would consider appropriate for the Commission to grant his request 
for postponement on. And the other was absolutely of no concern to 
the Commission. 

Mr. Mack. If it is not appropriate, do you not think it is inappro- 
priate ? 

Mr. Armstrone. I certainly do not. I think there is every differ- 
ence in the world between asking a question 

Mr. Mack. I am afraid I cannot understand your testimony. I 
have been somewhat confused all day. 

But, essentially now, supposing you inquire of the Navy Depart- 
ment—this is a hy pothetic al question- —as to whether we are going to 
build some additional air facilities at a particular air stat ion in which 
you as a Congressman are interested, and I answer after finding out 
from the Bureau of Docks and the construction business that we are 
not going to. Is it an improper inquiry if your constituent wants 
some facilities built? 

Mr. Armstrone. It is not an improper inquiry. It is perfectly 
proper. The same istrue with these two. 
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Mr. Mack. As a matter of fact, this committee is very much in- 
terested to know if these Commissions are truly independent. From 
the testimony I can conclude that you cooperated with Mr. Adams to 
the greatest degree. Is that not true? 

Mr. Armstrong. I don’t know what you mean by “cooperate.” 
But, as far as I am concerned, as a member of the Securities and Ex- 
change Commission, in regard to requests for information by Con- 
gress or the White House, they were treated with great care and with 
every atte ntion that their importance justified. 

Mr. Mack. So that we understand each other, when I say “co- 
operate” I mean things such as sending your General Counsel, ‘who 1 
understand is quite busy, over to the White House to talk with Mr. 
Morgan and to suspend hearings for a few days or 2 days, as the case 
might be, and I thought that that would be cooperating with Mr. 
Adams. 

Mr. ArmstronG. If that is what you mean, that is the record. 

I don’t know whether I sent the General Counsel. I don’t remem- 
ber his being sent. But I would suspect, Mr. Mack, that probably 
at least half of the Members of the House of Representatives and half 
of the Members of the Senate in practically identical circumstances, 
in circumstances where there is an inquiry which those members have, 
have received responses to requests, visits from the General Counsel of 
the Commission, and if that is cooperating with Congress, that’s 
exactly what we do. And when Tom Meeker goes up and talks to 
Jerry Morgan in response to Mr. Morgan’s inquiry, then that is co- 
operation, and I am for it. 

Mr. Mack. In other words, if any Member of Congress wanted you 
to postpone a hearing for a few days, you would postpone. 

Mr. Armstrone. I didn’t say that. 

Mr. Mack. I would like to have an understanding. 

Mr. Armstrone. I didn’t say that, and, as a matter of fact, there 
are proc edures—I forget the number of the rule—whereby Members 
of Congress and others m: iy submit views during the course of the 
pending proceeding. And in the stock issue of the Mississippi Valley 
Generating Company case there were Members of Congress actively 
intervened, and their statements were placed on record, and there were 
none to me. But I am of the impression that there were telephone 
calls by Members of the Congress to members of the Commission 
asking that the Commission not act on that case. 

Mr. Mack. You say there were letters from Members of Congress 
as a part of the record ? 

Mr. Armsrrona. Yes, sir. 

Mr. Mack. Was there a letter from Sherman Adams as a part of 
the record ? 

Mr. Armstrona. Had there been one, it would have been. 

Mr. Mack. There was no record, though ? 

Mr. Armsrrona. There was a transcript of the Commission meet- 
ings, the minutes of the meeting. 

Mr. Macx. He conducted his affairs by telephone? 

Mr. Armstrona. In this case, yes, sir. 

Mr. Mack. I wanted to ask one other question. 

I know it has been some time ago, but I would like to know what 
else Sherman Adams said to you over the telephone. 
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Mr. Armsrronc. What do you mean, “what else?” 

Mr. Mack. Concerning justification for postponing these hearings. 

Mr. ArmstronG. Those are the only three points that I remember. 
But I testified on this very fully, and if there is anything further 
that I said I would be glad to rely on it. 

Mr. Mack. Is it not true that Mr. Adams asked you to suspend 
your hearings until the House Appropriations Committee acted on 
the $6 million appropriation for the Mississippi Valley trans- 
mission 

Mr. Armstrone. No, sir; that is not true. It is false, absolutely 
false. 

Mr. Mack. I do not have it immediately before me, but I under- 
stand that that has been testified to and is part of the record of one of 
the congressional committees. 

Mr. Armsrrone. Not my testimony because what I said was, as I 

ecall it, was that “There is another matter which I have got to think 

about or consider,” or whatever the words were, “which is the appro- 
priations matter in the House,” and I said, “That is no concern of 
mine, no business of the Commission,” or words to that effect. 

That is absolutely the opposite of asking that the Commission post- 
pone the hearing on the ground that he wanted the appropriation to go 
through first. “And it was agreed then between us, because of my 
reaction to it, that it wouldn’t be a proper basis. 

Mr. Mack. Why did you think it was improper ? 

Mr. ArmsrronG. Because quasi-judicial proceedings before the Se- 
curities and Exchange Commission go forward on ‘the basis of the 
evidence adduced in the proceeding w vhich is revelant in the handling 
of the case by Counsel, and I don’t spend, and nobody spends, any 
time considering what Congress is doing when we are conducting a 
case, a quasi-judicial case, or a hearing examiner is. We have no con- 
cern with what Congress is doing in its appropriations act for the 
Tennessee Valley Author ity w hen we are conducting a hearing on the 
question of whether the Mississippi Valley Generating Co. debt financ- 
ing complied with the provisions of the Public Utility Holding Com- 
pany Act. 

Mr. Mack. So this is another case of Mr. Adams making an im- 
proper request of the Commission ? 

Mr. Armstrone. As I said before, as I say now, that is not accurate. 
He didn’t make a request based on that. 

Mr. Mack. He gave you the information for your benefit ? 

Mr. Armstronea. No, sir. 

Mr. Mack. I want to reemphasize what I said before, and that is 
that it seems to me that the executive has had good control, or at least 
the SEC felt it came under the arm of the executive. 

Mr. Armstrone. In certain aspects I feel that it does and it doesn’t. 
That’s the way the law set it wp, and it is in accordance with the 
Constitution. 

Mr. Mack. There was a time that you refused to state whether 
Sherman Adams had called you on the telephone concerning postpon- 
ing these hearings. 

Mr. Armstrone. Yes, sir; there was. 

Mr. Mack. And you based that on the ground of privilege, I believe. 

Mr. Armsrrona. Yes, sir; Presidential privilege. 
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Mr. Mack. It would appear to me, if you felt that it was privileged, 
that there would be an awfully close relationship between the White 
House and the SEC. 

Mr. Armstrona. Sir, I think the Presidential privilege is another 
subject which was very fully developed in this case. There was in- 

troduced in the Congressional Record a summary of all the cases when 
the President has exercised that privilege, from George Washington 
down, and, as far as I am concerned, after a conversation with the 
President or a member of his staff in which I am told that the Presi- 
dential privilege applies, as far as I am concerned I consider myself 
to be bound under the Constitution. That’s a Presidential privilege, 
and as soon as I was released from it I testified. 

Mr. Mack. You do feel that you cooperated with the White House 
at all times that you should have? 

Mr. Armstrong. To the same extent that I cooperate with Congress. 

Mr. Mack. Even though you would go as far or farther with the 
White House, just as far 

Mr. Armstrona. As far as what? 

Mr. Mack. Well, in your operations you say you would cooperate 
as much with Sherman Adams as you would with me. 

Mr. Armstrong. I would cooperate with Sherman Adams to exactly 
the same extent that I would cooperate with you. 

The last time, Mr. Mack, I was in your office I did not cooperate 
with you because you were asking me to take an action, or the Com- 
mission to take action that I didn’t think was right. It was com- 
pletely independent of you and the Congress, and you were chair- 
man of the subcommittee. We are an independent agency. 

Mr. Mack. Since you have brought the subject up, and, besides 
that, you have already reflected upon my character 

Mr. Armstrone. No, sir. 

Mr. Mack. And the character of my colleague who was chairman 
of the same committee 

Mr. Armstrong. Oh, no, sir. 

Mr. Mack. Inthe last Congress—— 

Mr. Armstrona. You were making a perfectly proper request for a 
Congressman and a chairman of the subcommittee to make, but my 
position on it, sir, was that it was not what the agency should do. 

Mr. Mack. I am afraid that you are not giving a fair analysis 
of what transpired in my office, and I would welcome the opportunity 
to bring the whole matter before us and determine exactly what 
transpired at the time you came into my office. 

Is 1t not a fact that it was involving the Penn-7'exas case? 

Mr. ArmstronG. Yes, sir. 

Mr. Mack. And is it not a fact that I talked to you at the time 
to tell you specifically that I had no interest in either party? 

Mr. Armstrrona. No personal interest. 

Mr. Mack. I had no interest in either party. 

Mr. Armsrrone. Sir, you had a very great interest as I understood 
it because I was summoned by you to your office, I the Chairman 
of the Commission, and you the chairman of the subcommittee. 

Mr. Mack. That statement is just not true. 

Mr. Armstrona. Why was I summoned? Why was I invited 
to your office, sir? 
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Mr. Mack. As a matter of fact, Mr. Chairman, the testimony we 
have been receiving all day has been somewhat questionable, and I 
do not think that Mr. Armstrong has given us as complete a report 
as he should have given on several of the things that we have inquired 
about, and I believe that some of my colleagues will agree with me 
on that. 

You were not summoned to my office at any time. 

Mr. Armstrone. Requested to come. 

Mr. Mack. You were not requested to come to my office at any 
time. 

Mr. Armstrone. Are you suggesting that I came on any other 
basis than that you were a Member of Congress and I the Chairman 
of the Commission and you had an oficial interest, a congressional 
interest in a case pending bef ‘ore the Commission ¢ 

Mr. Mack. That simply is not the case? 

Mr. Armstrona. Why was I there then? 

Mr. Mack. I remember it very vividly. 

Mr. ArmstRonG. Why was I there? 

Mr. Mack. I remember it very vividly and I can give you the 
entire history of the case to refr esh your memory. 

Mr. Armstrone. Yes, sir. 

Mr. Mack. You had your two children with you at the time you 
“ame into my office. 

Mr. Armstrrone. Yes, sir. 

Mr. Mack. I had called you on Friday. 

Mr. ArmstroneG. Yes, sir. 

Mr. Mack. And I offered to come over to see you at the time. I 
wanted to see you within a reasonable length of time. There was 
some action being taken; I believe it was a meeting of the stockholders. 

Mr. Armstrone. Yes, sir. 

Mr. Mack. To take place in a few days. 

Mr. Armstronea. Yes, sir. 

Mr. Mack. I had a complaint from one of my colleagues, not a 
constituent of mine at all, who called on me as the chairman of this 
committee and to ask me if the SEC was doing it job. 

To quote my words exactly, I asked you in the conference if you 
were discharging your duties as Ch: anes in of the Commission. I told 
you I had no interest in either party, I did not know the people in- 
volved on either side, and the only assurance that I wanted from you 
at the time was that the SEC was enforcing its law and had been 
following this particular case. 

Mr. ArmstronG. Yes, sir. 

Mr. Mack. All right. 

Mr. Armsrrone. Sir, I am so glad that you brought that out be- 

cause you are completely misunderst: inding me if you think that I 
think there was anything improper or wrong in your calling me and 
asking me to come over to your office, whic th was very courteous of 
your, or my going, at your request, to your office, which is what I al- 
ways tried to do in re ference to Congress because I believe that that 
is the appropriate and polite thing for a Commissioner to do; or for 
you letting me have my two kids along on Saturday, which I very 
often do, and we all had a fine time. 

But the point I am making is that an inquiry of that kind is an 
official inquiry and it is entirely proper. The point that I was 
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making, sir, on cooperation was that, as I recall the conference—and 
you can correct it se I will have to accept your recollection, and I 
am sure everybody else will, there was a question pending before 
the Commission as to whether we should go into the Federal court, 
we the Commission, and attempt to enjoin “the holding of that stock- 
holders’ meeting. And that was something which had been on the 
floor of Congress. 

Mr. Mack. Yes, sir. 

Mr. Armstrona. And there had been discussion on the floor. 

Mr. Mack. Did I encourage you to enter into that case? 

Mr. Armstrong. My recollection of it is—and if I am wrong, then 
I am wrong, and that’s too bad—but my recollection is, sir, that your 
at least feeling or tentative feeling was that the Commission, by not 
going before the Federal court to attempt to enjoin that case, was 
not disc harging its duty. And that’s what I meant by “indicating,” 
and if I have used the wrong words please forgive me. If I have used 
the wrong words in saying I didn’t cooperate with you, then I have 
used the wrong words, but the point is that I took away from that meet- 
ing the feeling that you felt that we ought to be intervening in that 
lawsuit in the court in C hicago, and that I knew, as a Commissioner 
from the standpoint of administering the law, was not something we 
should do. 

The Cuarrman. I wonder if any results are coming out of this any- 
way. You started out a good while ago saying that you went there 
and talked to him but you did not cooperate ‘with him. I just wonder 
what good is coming out of this. 

Mr. Armstrone. Sir, I think, Mr. Harris, a lot of good is coming 
out of it because maybe we are getting a mutual understanding. 

The CHatrmMAn. Maybe so. Maybe we will find out why we do not 
get cooperation when we have a request. 

Mr. ArmsrronG. Sir, cooperation isn’t the word. The point is that 
an independent agency like the SEC is under a legal duty in carrying 
out its statutory responsibility to be responsive to the Congress, and 
it is under a legal duty to be responsive to the Chief Executive. That’s 
the point here. Cooperation isn’t the right word to describe it. This 
is What we have to do in order to do our job. 

The Cuamman. Are there any further questions, Mr. Mack ? 

Mr. Mack. Yes, Mr. Chairman. I want to ask Mr. Armstrong this: 

Did I summon you to my office? 

Mr. Armstrona. Oh, heavens no. The word summon isn’t the right 
word, and if I used it—— 

Mr. Mack. Then I would like to ask that that statement be stricken 
from the record. 

Mr. Armstrona. Absolutely. 

Mr. Mack. It is not the truth. 

Mr. Armstrrone. Of course not. 

Mr. Mack. I hesitate to call it a lie. But that is just exactly what 
it is. 

I yield to my colleague. 

Mr. Armstrone. Oh, no. 

Mr. Moss. Mr. Chairman? 

Mr. Armstrrona. No. 

Mr. Moss. I think the statement—— 
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Mr. Armstrona. No, sir. 
Mr. Moss. Mr. Armstrong 
Mr. Armstrone. Mr. Chairman ? 

Mr. Moss. Mr. Chairman, I have the floor. 

The CuarmMan. Just a minute. We want the cooperation of every- 
one now. 

In the first place, Mr. Mack asked that the language referred to 
about being summoned to the office be stricken, and you agreed that 
itshouldbe. Is that right ? 

Mr. Armstronea. Yes. 

The CHatrmMan. Without objection, that language will be stricken, 
and I think, furthermore, other statements regarding thereto probably 
would be well to be modified, and that authority will be given. 

Mr. Mack. I would like to modify my statement by changing “lie” 
to “not true.” 

The Cuatrman. I think that language can be modified all right. 
Let the record speak. 

I know we want to maintain the proper decorum here in this hear- 
ing now. 

Mr. Armstrone. Mr. Chairman ? 

The CuatrMan. Just a minute now. I will hear you. 

Let us have the proper decorum. This exchange has been carried 
on, and I think it is a good story, and, as a result, here, it is a good 
thing to maintain a sense of humor. 

Did you have another remark you wanted to make about it before 
Mr. Moss asks you a question ? 

Mr. Armstrona. Yes, sir, a remark to you. 

Blessed are the peacemakers. Thank you for what you just did. 

The CratrmMan. Mr. Moss. 

Mr. Moss. Mr. Chairman, I merely wanted to make an observation 
on the manner in which this was injected into the hearing because I 
think it is characteristic of evidence which has been repeatedly made 
by witnesses throughout the hearings of this committee, 

In each instance when we questioned as to did this or that person 
from the White House take a given action, we have always been told 
about the Members of Congress. But I thing it is time that we point 
out the Members of Congress have definite constituents, and that also 
the members of this committee under the statute have an oversight 
function. The very name of this subcommittee is the Subcommittee 
on Legislative Oversight. We have a legislative oversight function 
over the regulatory agencies. But I recall of no statute which con- 
fers upon Mr. Sherman Adams or upon Mr. Gerald Morgan or any 
staff member of the President, any statutory responsibility or relation- 
ship to these agencies. 

If there is a Presidential interest—and I think there would be very 
wide latitude for debate—then it is my contention that it can be 
only specifically exercised at the direction of the President, and I 
have heard no one contend that these phone calls from Mr. Adams 
were at the direction of the President. 

I want to ask now did Mr. Adams in calling you tell you that he 
was calling at the direction of the President ? 

Mr. Armstrone. No. 
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You are speaking of the call he made in the Mississippi Valley 
case ¢ 

Mr. Moss. That is the call I am speaking of. 

The Cuarrman. Is that the Diwon-Y ates? 

Mr. Moss. Yes. 

Mr. Armsrrone. As I testified, I did say that the President was 
considering the cancellation of the contractual arrangements. 

Mr. Moss. I rec ognize that he gave you three beautiful choices, 

Mr. Armstrone. President was clearly stated. 

Mr. Moss. He gave you three very beautiful choices. He said, “Mr. 
Chairman, will you cancel it for this reason or this reason or that 
reason.” You took your choice and you found the one you could 
live with, and the other two you rejected. 

The Cuarrman. Mr. Mack, have you any further questions? 

Mr. Mack. Yes, sir, Mr. Chairman. 

Mr. Chairman, Mr. Armstrong has inferred that I had a special 
interest in this case. 

Mr. Armsrrone. No, sir. Please, I have not. It was a very proper 
legislative interest, 

Mr. Mack. That is exactly true. If you would have said that it 
was a legislative interest in the first place, I think you wouldn’t have 
led to the proceedings before the committee. 

Mr. Armstrona. It is a misunderstanding, Mr. Mack. You and 
every Member of Congress have a proper legislative interest. You 
are a Member of the Legislature. 

Mr. Mack. I remember very distinctly when I called you on I’riday 
that you were in the Commission that afternoon and that you were 
not able to see me that afternoon. I wanted to contact you before 
this certain meeting and I could not do so by any other means other 
than talking to you on the telephone or talking to you personally. 
Time did not permit a letter to go from my office to yours. However, 
as a matter of fact, when I called and mentioned the subject matter 
I was interested in over the phone, you volunteered and insisted that 
you would come over to my office to see me. Certainly that could not 
be interpreted to be a request for you to come over or send your gen- 
eral counsel over or anything else. 

And you said, “As a matter of fact, Mr. Mack, I have been wanting 
to contact you to discuss legislative matters.” 

Is that not correct ? 

Mr, Armstrona. Yes, sir. 

Mr. Mack. Is it not correct that you carried with you that day— 
and I believe the only correspondence or file of any kind that came 
from the Sec urities and Exchange Commission was the last annual 
report of the Securities and Exchange Commission, and in this re- 
port you had certain pages clipped together concerning legislation 
that you would like to have discussed. 

Mr. Armstrona. Yes, sir; I have been talking about the same thing 
here today. 

Mr. Mack. I do not see any comparison here at all between the 
conference that we had and the conference that was held in the White 
House. 

Of course, we have a basic disagreement. I think that it is an inde- 
pendent agency, an arm of Congress, and you seem to think that it is 
an arm of the executive. 
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Mr. Armstrona. May I respond ? 

Mr. Mack. Certainly. 

Mr. ArmstronG. I just want to make very clear to you and for 
the record here that what I have said about our conference is not 
intended, it doesn’t infer, it carried no implication that your inquiry 
to me on that case and my going to your office in response to that 
inquiry, at my suggestion in your office rather than mine, in any 
way was improper, ‘the wrong thing to do by you. 

I firmly believe and assert, sir, “vespecttully, that the interest that 
you have as a Member of Congress, the particular interest that you 
have as the chairman of the subcommittee—I forget the name of the 
subcommittee, sir. 

Mr. Mack. Commerce and Finance. 

Mr. Armstrong. Thank you. Commerce and Finance. 

You have a very direct and proper congressional interest, and I 
appreciated the time, sir, that you gave me to discuss the legislative 
proposals that our Commission had “submitted to the Congress, And 
please don’t take out of this any criticism of you, sir, personal criti- 
cism in regard to your actions in regard to that conference. 

As for my going to your office, as I have said, ever since I have 
been in W ashington I have regarded it as my duty to go to a Congress- 
man’s office rather than to have him come over to mine, and most of the 
time when a Congressman offers to come to my office I offer to go to 
his, and that is usually the way it works out, but sometimes they come 
to mine. 

I think it is an imposition on a Congressman to take him over to 
what we call the tarpaper shack on Second Street where our office 
was. 

Mr. Mack. I may have misunderstood you. 

Mr. Armstronc. I am sure you did, sir, and I hope the record and 
everybody is absolutely straight on that. 

Mr. Mack. I thought you compared the contact in my office with the 
contact you made w ith Sherman Adams. 

Mr. Armstrona. No, sir; I am not comparing it at all. I consider 
both of them to have been entirely proper, and I am making no com- 
parison. 

Mr. Mack. Mr. Chairman, I am sure I will have to read this testi- 
mony because I have been somewhat confused on several occasions 
today. I see nosimilarity at all between the two inquiries, and I would 
even argue that if either type of as is proper it would seem to me 
that it would be legislative. However, I do not think that legislative 
inquiry into certain cases is proper either, and I do not believe that 
you have anything in the record or out of the record, and I do not be- 
lieve that I have ever on any occasion contacted the Commission on 
any case pending in which I had an interest, and I recall no instance 
of having a constituent who was interested in a case pending before 
the Commission. 

Mr. Armstrong. I support you on that in full so far as any con- 
tact between you and me, sir, is concerned. 

Mr. Mack. As a matter of fact, though, I think that the record 
indicates still, as I said earlier, that you had cooperated to a great de- 
gree with the executive, and I am inclined to believe that they were 
very pleased with the way that you cooperated with them. If they had 
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not been I doubt that they would have promoted you into an executive 
position. So they must have been perfectly satisfied with your serv- 
ices as Commissioner. 

Mr. Armstrone. Thank you for the characterization of my duties 
with the Navy. 

Mr. Macx. Mr. Chairman, I have no further questions. 

Mr. Armstrone. It’s always nice to be promoted in the naval service, 
as you know. 

Mr. Witu1aMs (presiding). The Chair recognizes Mr. Moss. 

Mr. Moss. Mr. Armstrong, in response to some questions by Mr. 
Bennett, you stated that you did not feel it accurate to say that the 
Commission had no requirements for staff reports on matters similar 
to the East Boston case. I would like to inform you that the testi- 
mony yesterday of Mr. Woodside and other staff members indicated 
that there were no requirements for such reports. 

I am also interested in any difference to develop some testimony. 
Would you please tell me the nature of the requirements where the 
criteria were spelled out; if it is a regulation, an order, a memorandum 
or just what it is? And then I would like to go into some details on 
that. 

Mr. ArmstronG. I am trying to understand your question, Mr. 
Moss. Do you mean requirements for additional staff, additional per- 
sonnel ¢ 

Mr. Moss. Oh, no. I said for reports on delinquencies in filings 
typical of the Hast Boston case. 

Mr. Armstrrona. One of the troubles at the moment is I can’t hear 
a word you are saying. 

Mr. Moss. You cannot hear me? 

Mr. Armstrona. No, I can’t. Iam sorry. 

Mr. Wru1AMs. The committee will have order. 

Mr. Armsrrona. I can just hear you now. 

Mr. Moss. I will rephrase my question. 

Mr. ArmstronG. I am really troubled because I don’t understand 
your question. 

Mr. Moss. In response to an inquiry or a statement by Mr. Bennett, 
where he said that the Commission apparently had no requirements 
for staff reports on matters similar to the Hast Boston case, where 

: there had been a long period of delinquency in filing 10-K’s, you said 
that you did not feel that that was at all accurate. 

) Mr. Armstrona. All what? 

) Mr. Moss. At all accurate, an accurate statement. 

Mr. Armstrone. No, I know it is not accurate. 

Mr. Moss. All right. Now I am asking you to tell me whether 
there is an order, a rule, a memorandum, or whatever might be the 
nature of any instructions which may be in effect, which can tell the 
staff to report to the Commission matters of delinquency. 

Mr. Armstrona. I don’t know what instructions, order, or directive 
or whatever you call it the Commission has issued or the Director of 

Corporation Finance has issued. You would have to get that informa- 
tion from somebody other than me. 
: But here is why I know that the proposition is wrong: it is because 
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the week for half a day of the week, and three of those days for the 
full day. There are before the Commission the principal staff direc- 
tors and the General Counsel and other staff officers as required. 
Then, during part of each day, individual Commissioners, including 
the Chairman, are in their offic es—they are separate oflices—say, for a 
couple of hours, during which they, in turn, may be consulting with 
the top staff directors—also, two or three times a week the formal 
meetings in the Commission are continued—in informal meeting. 

Mr. Moss. Pardon me for a moment. 

It would be helpful to you and to me if we could have somewhat 
abbreviated responses. 

I asked you if you knew of any order or rule or memorandum or, if 
not of that nature, what nature did the instructions to the staff take 
to bring to the : attention of the Commission matters of delinquency. 

Mr. Armsrrone. Th: at’sright. That is what I am trying to explain. 
_ Mr. Moss. Are you saying there is no order, memorandum, or 
instructions to the staff ? 

Mr. Armsrrone. Yes, but that doesn’t answer the point. 

Mr. Moss. It answers my question. 

Mr. Armstrong. You are muscling me. You just are not letting 
me testify. 

+ Moss. I think it is time that someone do that. 

ARMSTRONG. You are not letting me give my testimony, and I 
can " do anything about it, Mr. Chairman. 

Mr. Moss. There are only about 12 hours in a day. 

Mr. Armstrone. 1 thought you wanted to have a complete answer 
from me, Mr. Chairman. I really think that Mr. Moss ought to let 
me answer his question in my own way because he is creating an 
absolutely false impression to the committee and the American public. 

The CHarrmMan. Just a minute. Mr. Moss asked you a question, 
and we will see if we cannot get an answer. 

Mr. Moss. I have received the answer. He knows of no such 
regulation. 

Mr. Armsrrona. No, sir; I have not answered the question. I told 
you I wasn’t through. You cut me off. 

Mr. Moss. Mr. Chairman, this witness has been unruly and dis- 
orderly all day long, and he has filibustered—and I used the word 
advisedly—and I will not retract it. I want a brief answer. 

He served for a period of years on the Commission. He certainly 
knows whether or not certain things occurred. 

The testimony yesterday of Mr. Woodside and of other members 
of the staff clearly indicated that there was no such order and no set 
procedure for bringing these matters to the attention of the Com- 
mission. 

Mr. Armstrone. That’s wrong. 

‘he Cuarrman. Do you know of any such order ? 

Mr. Armsrrone. No order, no instruction, but set procedure, yes, 
and that is what I am describing, and that procedure, Mr. Harris, is 
the day-to-day meetings of the Commission every day for at least 
half the day, mostly the whole d: ay, in which all of the affairs of the 
Commission are briefed and discussed and rounded out. And the 
way this case came to the surface when it first came to us was because 
we recognized that we had this terrible deficiency in staff examination 
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of reports filed under the 1934 act, which deficiency was developed for 
no reason other than inadequacy of staff. And we told the staff at 
that time, “All right, what are the cases that are delinquent, where 
there hasn't been any ’ filing? Bring those to us,” and they did. 

Now to say that there is no instruction from the Commission is to 
defy the facts. 

The Cuatrman. The answer is “No?” 

Mr. Armstronc. No, sir; the answer is “Yes.” The answer is “Yes.” 

Mr. Moss. Let me take you over again the response that we re- 
ceived yesterday as to how this matter was brought to the attention of 
the Commission as the result of a stockholder’s suit filed in Boston 
and then a memorandum was sent from the Boston office to Wash- 
ington, and at that point and only at that point was the matter 
brought before the Commission. 

Now are you prepared to say that all of those who testified yes- 
terday testified untruthfully or inaccurately 

Mr. Armstrona. No, of course not. And I did recall that there 
had been a stockholder’s suit, but you will remember I testified to this 
this morning. 

Mr. Moss. You told us there was a regular procedure which in- 
— that the Commission at all times was kept informed of these 

natters of delinquency. 

Mr. Armsrrone. Yes, sir; daily Commission meetings and discus- 
sion with staff to determine the existence thereof, at least as long as 
I had been on the Commission from July 16, 1953. 

Mr. Moss. Are you prepared to say that the testimony was un- 
truthful or inaccurate ? 

Mr. ArmstroneG. No; I do not think it went to the point at all. I 
never heard of it. 

Mr. Moss. We were told that the staff determined when they would 
take something up with the Commission. 

Mr. Armstrronc. That is only part of the story. The Commission 
also determines by daily interrogation of the staff as to what is go- 
ing on and what 1s being done and what is not being done. 

Mr. Moss. When did you go on the Commission ? 

Mr. Armstrong. July 16, 1953. Here is another occasion on which 
this occurred. 

Mr. Moss. I am interested in East Boston. You went on it on July 
16, of 1953. When in these conferences did this single case which rep- 
resented the extreme delinquency come to your attention ? 

Mr. Armstrona. I cannot give the date. I have to rely on the 
record on that. 

Mr. Moss. Did it come to your attention when the request was made 
to the Commission to authorize the formal investigation ? 

Mr. Armstrrona. I don’t remember the date of the authorization 
of the formal investigation. 

Mr. Moss. Are you prepared to say that you were acquainted with 
the case before that date? 

Mr. Armstrona. No; I am certainly not, because I never heard 
of the case until it was brought to us by the staff. 

Mr. Moss. Then you are saying that until the matter was brought 
to you by the staff, and accor ding to the testimony yesterday, that 
was when the formal request was made to authorize the investigation, 
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you had no knowledge of this one case which was again the striking 
example of failure to comply with the requirements of the Com- 
mission ¢ 

Mr. Armstrong. Sir, what I am testifying to is that we had in- 
stituted procedures and in our daily activities at the Commission we 
were going ahead with the staff in having them bring to us and de- 
velop the cases that were delinquent where there had been no filings 
at all and we were sending to the files a couple of thousand reports 
where filings had been made but we simply could not examine them. 

That is how the thing happened and that was Commission action. 

Mr. Moss. This was one that was delinquent from 1947 on? 

Mr. Armstrone. Yes, sir; and that is to me a shocker. 

Mr. Moss. And you had very few of those in your files? 

Mr. Armstrona. That is correct. We are lucky on that. 

Mr. Moss. Would you say the procedure was working well? 

Mr. Armstrone. Of course, it wasn’t. The procedure that I am 
mentioning started so far as I know, when we got to work on this 
thing in the summer of 1953 and got through the reductions in force 
in September 1953 and then sat down with the staff to see how we 
would organize the Commission to get all these things done that had 
to be done. 

Mr. Moss. Are you telling me now that under that procedure rou- 
tinely, the Commissioners were advised of all matters of delinquency ? 

Mr. Armstrona. It is my understanding that we were, and I hope 
T am right. 

Mr. Moss. Now, then, what was the form taken in instructing the 
staff of that procedure ? 

Mr. Armstronea. Discussion at the Commission table—that means 
the Commission meetings—individual discussion by Commissioners 
with individual staff members and, furthermore, once a week we had 
what was called a formal staff meeting. 

This was a meeting conducted by the Executive Director of the 
Commission in which all the chief staff officers of the Commission and 
on occasion, regional administrators, would be brought in from the 
field offices and would advise the Executive Director as to whether 
ihe work was being done, how it was going along, what the interest- 
ing cases were. 

Mr. Moss. Then we should assume from that shortly after going 
on the Commission you and the other Commissioners met and you dis- 
cussed this need of a change of policy which would require the com- 
plete reporting to you of all of these facts. Se 

Certainly, there must then be minutes of the Commission which 
would spell out this new policy. 

Mr. Armstrone. I do not know whether there are minutes in the 
Commission on this subject or not. 

Mr. Moss. Are you not required to have minutes when you meet? 

Mr. Armstrong. Of course we had minutes. 

Mr. Moss. Then if you met and discussed it, there would be min- 
utes, would there not ! 

Mr. Armstrone. What I am suggesting is that the minutes of the 
Commission are brief summaries of matters discussed. They are not 
stenographic transcripts and I would hope that discussions of this 
kind are reflected in the Commission minutes but, if they are not, I 
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would not regard that as anything to be critical of anybody—the Sec- 
retary, or anybody—about. 

Mr. Moss. If this was spelling out a policy, wouldn’t it have been 
advisable to have it reflected in the minutes ? 

Mr. Armstrone. Sir? 

Mr. Moss. If this was spelling out a policy- 

Mr. Armstrona. Yes, it should be in the minutes. 

Mr. Moss. It should bein the minutes ? 

Mr. Armsrrone. Yes, sir, it certainly should. 

Mr. Moss. I am going to ask the staff of the committee to do a little 
research and see if we can get those minutes, because I would like to 
examine that policy. Apparently, it did not work too well because 
up until a stockholder suit was filed on East Boston, no one knew 
about it on the Commission but the Commission staff. 

Mr. Lisoman. We have made a study of the minutes of the Com- 
mission on this point and there are no minutes on this question until 
1954, 

Mr. Moss. On the East Boston question, now ? 

Mr. Armsrrone. May of 1954¢ That is about the time that we 
were getting through the $2,000 that we had to send away without 
looking at it. 

Mr. Moss. That would be fine if this came to your attention as a 
result of this internal review, but the testimony shows that it did not 
come to your attention as a result of such internal review. 

On his contact by Mr. Morgan—was that made to you or was it made 
to Mr. Meeker directly ? 

Mr. Armstrona. What contact ? 

Mr. Moss. The contact for a conference on the East Boston matter. 

Mr. Armstrronea. It was not made to me. 

Mr. Moss. Were you aware that it had been made? 

Mr. Armsrrone. I may have been, but I do not specifically recall 
it; and I say I may have been because I expected the general counsel 
to inform me. 

Mr. Moss. Did he so inform you following the conference ? 

Mr. Armstrone. I am absolutely blank in my mind. I wish I 
could say he did, because he should have; and I am prepared to as- 
sume, as chairman, whatever responsibility there is for him having 
gone to see Mr. Morgan in response to that request. I think it was 
the right thing to do. 

Mr. Moss. I am going to ask you for a matter of opinion. You 
have had 3 years or more on the Commission. I am now going on the 
testimony under oath yesterday in response from members of the 
Commission. 

Do you feel it proper to leave the decision up to the staff as to the 
matters which will be brought to the attention of the Commission with- 
out having some limitation as to the time of delinquency or failure to 
comply imposed upon the staff ? 

Mr. Armstrong. I was not here yesterday. I am stumped on that 
because I do not understand what it is. Could I have that one again ? 

Mr. Moss. Yes. I will rephrase it. Maybe it will be helpful. 

Mr. ArmstronG. Maybe he could read it to me. 

Mr. Moss. The testimony yesterday showed very clearly—and this 
was not denied—that the staff determines the items which will be 
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brought to the attention of the Commission on these matters of de- 
linquency, failure to file. It was also indicated that there was no 
limitation as to the length of time a matter would be delinquent before 
being brought to the attention of the Commission. 

My question to you is: Do you feel that is proper exercise of the 
Commissioner’s responsibility ? 

Mr. Armstrona. If that is the erie rm 4 all I can say about it is 
that I do not subscribe to it. Now, as far as the Commission’s respon- 
sibility is concerned, I think the iaveediiiien Mr. Moss 

Mr. Moss. Iam only interested in this particular example. 

Mr. Armstrone. Yes. That is what I am talking about, but it is 
true generally, the responsibility is on the Commissioners. That is 
what the law says. Somewhere in administering an agency you've 
got. to be able to draw the line between things that are brought by the 
staff to the Commission as being things that appear to involve viola- 
tions of the law, and things that do not have to demand the Commis- 
sion’s attention, either because the staff is able to solve them—work 
them out, get compliance—or because they are not of sufficient overall 
importance from the standpoint of the administration of the statutes. 

I, personally, do not believe that it is good administration for the 
staff not to bring to the Commission on a periodic basis cases in which 
they have been attempting to secure compliance without going to 
court, but on which they just are not able to get compliance. 

It seems to me those ought to come forward on a periodic basis, and 
that is my understanding of the way the Commission was being ad- 
ministered. Iam trying to be brief in my answer, sir. 

Mr. Moss. C ould you : tell me what period you mean when you say 
“periodically” ? 

Did you hear from the staff, we will say, every quarter on those 

sases which m: vy have been 4 years delinquent ¢ 

Mr. Armsrrone. That would outrage me, as this one did, but I do 
not know what the period should be. “Tam really stuck with you, sir, 
because I do not know whether you want me to answer these ques- 
tions fully or not. I would like to answer them fully and completely, 
because I am trying to help you get the answer. 

Mr. Moss. I want a complete answer, but I do not want an answer 
that goes into a lot of other remotely related items. 

Mr. Armsrrone. And you are the judge of remoteness, so you hit 
me over the head when I tell you something that I think is not remote. 
Mr. Moss. Mr. Armstrong, I suggest that you exercise restraint. 

Mr. Armsrrone. At any rate, if you do not like it I will try to be 
sorry that you do not like it, but here is the point. There is a re- 
quirement under the Securities Exchange Act that officers, directors, 
and owners of 10 percent of the equity securities of a listed corpo- 
ration file reports of changes in ownership. 

Every now and again, we run into a situation where a director of a 
listed company says, “I am just not going to pay any attention. Iam 
not going to do it.” So what do we do? The staff writes to the 
secretary of the corporation and says, “Your director, Mr. A., won't 
file his ownership report. Will you please get him to do so,” and 
we nurse cases along like that for quite a period of time. 

Sometimes the staff tells us about it. Sometimes they do not. It is 
my position that after a case like that has gone along for a period of 
time—and maybe it should be 6 months, maybe a year—then the 
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Commission should be informed—and I believe it is being currently 
informed—and then, if the secretary of the corporation ‘cannot get 
this rugged indiv idual to file, then we go after him and sue him in the 
Federal court for an in junction. 

We did that once while I was there. What is the correct period of 
time? I think in failure to file reports under the Securities Exchange 
Act, financial reports, it ought to be a very brief time if there is any 
indication of recalcitrance. As far as I am concerned, if there is 
any indication of recalcitrance, and this case has recalcitrance writ- 
ten all over it from 1947 on, I think it ought to be within 30 days that 
that type of case comes up to the Commission and that is the type 
of thing that we in the Commission, in our day-to-day meetings, in 
our staff meetings, were trying to get done. 

Mr. Moss. I find myself i in complete agreement with you. Do you 
not think that the Commission should act to insure, not to try but to 
insure, that that type of reporting would be routinely carried on? 

Mr. Armstrona. Yes, sir; and I think it has. 

Mr. Moss. For example, do you know, do you have the assurance, 
that while you were there throughout the period of your service you 
were informed as to all matters of delinquency ? 

Mr. Armstronc. Well, I would be willing to assert that every mat- 
ter of delinquency of filing of which the Director of the Division of 
Corporation Finance was aware, was brought to the attention of the 
Commission very promptly during the period I was Chairman and 
I think before that, and that was the understanding I had with him. 
You can ask him. 

Mr. Moss. Who would that be? 

Mr. Armstrrone. Mr. Woodside. You can ask him to testify and 
tell you. I would be very interested in how many delinquent reports 
they have now. I'll bet there are very few. 

Mr. Moss. Mr. Armstrong, I tried with patience yesterday to get 
him to testify and I was never able to get him to make that state- 
ment. He indicated it was a matter of his judgment. 

Mr. Armstrone. All right, it is his judgment, but it is the Commis- 
sion’s judgment and they are meeting together every day on a daily 
basis. 

Mr. Moss. But he did not testify that he brought all these matters 
to the attention of the Commission. He brought them there only 
when in his judgment, it was necessary to do so. 

Mr. Armstrone. Well, I just do not agree with that. I think there 
is a lot more than that, if that is what he said and I was not here so 
T do not know what he said. 

Mr. Moss. Mr. Chairman, it is late. I could ask quite a number 
of questions on this matter of independence, but I think perhaps we 
would only agree that: we are in complete disagreement. 

That is all I have at this time. 

The Cuarrman. We can also agree that there has been a voluminous 
record made here of a lot of conversations, too. 

Mr. Lishman had four or five short. questions that he wanted an- 
swered and I hope he can get four or five short answers. 

Mr. Armstrone. [hope so,too. I will try. 

Mr. Lisuman. I have not had an opportunity of asking questions 
all day. 

32090—59—pt. 10-24 
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The CuairmMan. I haven't either. 

Mr. Lisuman. Mr. Armstrong, in connection with the East Boston 
litigation, were any staff reports presented to the Commission about 
the stipulation of April 5, 1956 to September the $3,000 for reimburse- 
ment of expenses ? 

Mr. Armsrrone. Mr. Lishman, so far as I can remember, there were 
verbal reports. There may have been written reports, but I do not 
know them unless you have them in the file. 

Mr. Lisoman. We found nothing in the Commission minutes on it. 

Mr. Armstrone. Nothing in the minutes? 

Mr. Lisuman. Not on this stipulation. 

Mr. ArmstronG. That is very surprising to me. 

Mr. Lisuman. Did the Commission authorize this stipulation or 
was it made in the field by the counsel ? 

Mr. Armstrong. I do not remember whether it was made in the 
field but the counsel in his conference in the judge’s court or chambers 
with other counsel present, as something that he may have had to do 
in the litigation as representative of the Commission or whether it was 
actually approved in advance by the Commission. 

But I think the Commission is fully responsible for it and as a 
member, I accept my full share of responsibiltiy for it. 

Mr. Lisuman. Mr. Armstrong 

Mr. Armstrong. I just do not know at this date. 

Mr. LisuMan. I will accept the answer. 

Mr. Armstrong, were you aware that the stipulation had been made 
by counsel ? 

Mr. ArmstronG. Before it was made, or after ? 

Mr. Lisuman. I will ask you when did you become aware of it? 

Mr. Armstrong. I do not recall, but I am taking full responsibility 
as far as being aware of it is concerned. 

Mr. LisumMan. Were you aware of it before it was signed ? 

Mr. Armstrone. Again, I cannot tell you, sir, in terms of recollec- 
tion. What I am trying to say is I accept any responsibility that 
would come from being aware of it. 

Mr. Lisuman. Did you become aware of it in formal presentation 
to the Commission or informally by a report from a member of the 
staff ? 

Mr. Armstrone. Oh, both. To the best of my recollection, formal, 
but certainly informally, because, after all, Mr. Lishman, as you know, 
the Chairman has daily conversations with the General Counsel. 

Mr. Lisuman. I know. Now, I turn to November 26, 1956, where 
the Commission requested withdrawal of the petition of civil contempt 
for appointment of a receiver and the record shows that the plaintiff, 
meaning the SEC “Plaintiff requests the withdrawal of the petition 
of civil contempt and for appointment of a receiver without preju- 
dice.” Was that authorized by formal Commission action ? 

Mr. Armstrona. I’d have to rely on the minutes, Mr. Lishman. 
Certainly, so far as I am concerned, it had, or would have had my 
approval. 

Mr. Lisuman. When did you become aware that that petition had 
been withdrawn ? 

Mr. Armstrone. Again, I am stuck. I cannot remember the actual 
sequence in time. This, of course, is a couple of years ago, and I do 
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not know how many cases we had in litigation, but I could not answer 
this type of question on any of them. ; 

Mr. Lisuman. Mr. Armstrong, am I correct in understanding your 
testimony that the executive branch of the Government has a function, 
among others, of overseeing the faithful execution of the law ? 

Mr. Armstrrone. The President does; yes, sir. 

Mr. Lisuman. The executive branch has that duty ? 

Mr. Armstronc. The President of the United States does. 

Mr. Lisuman. Yes. 

Mr. Armsrrone. That’s what the Constitution says. 

Mr. Lisuman. Yes. Do I also understand your testimony that the 
executive should not intercede in a quasi-judicial proceeding before an 
administrative commission ? 

Mr. Armstrone. Intercede? 

Mr. LisuMan. Yes, 

Mr. Armstrrone. You mean to obtain a substantive or procedural 
action ¢ 

Mr. LisuMan. I am just using the word “intercede.” Should the 
executive make a request, let us say, of an agency about any matter 
while it is in a quasi-judicial proceeding ? 

Mr. Armstrong. A request for information on the status of the 
case, I believe, it certainly should do. A request for procedural action 
on a case in which the executive branch of the Government is inter- 
ested, I believe to be entirely proper, but I do believe, Mr. Lishman 
that where the Government in that type of case, in a srocedural 
matter, can make the representation by counsel, it should be done as 
soon as it possibly can. 

Also, so far as a substantive determination is concerned, the execu- 
tive certainly should present its argument in open court in the presence 
of other counsel and in accordance with the Administrative Procedure 
Act in due process requirements and that is exactly what is done at 
SEC and has been all the time I was connected with it. 

So far as I know, there has never been a request by the executive 
department or any agency or branch of it for a substantive decision 
by the Commission in a quasi-judicial case except through counsel 
in open court before the hearing examiner or the full Commission. 

Mr. Lisuman. Mr. Armstrong, on or about February 17, 1956, the 
Chief Counsel, General Counsel Meeker, was called to the White 
House. Did you discuss the East Boston matter on the call to the 
White House with Mr. Meeker before he went there? 

Mr. Armstrong. I do not remember whether I did or not. I would 
hope that I did because I would consider it to be his duty as a general 
counsel to advise me that he had such an inquiry. 

Mr. Lisuman. I believe you testified you do not recall whether Mr. 
Meeker reported to you the results of his call at the White House. 

Mr. Armstrona. No, sir; I do not. 

Mr. Lisuman. Do you know of any other occasion when a General 
Counsel of the SEC has been summoned to the White House to give 
a rundown on a matter which is pending in the courts? I am using 
the word “rundown” from the testimony of earlier witnesses. 

Mr. Armstronec. I am searching my memory, Mr. Lishman. That 


is a very broad question in terms of the span of 4 years and the volume 
of litigation. 
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Mr. Lisuman. Well, is it a usual thing for counsel to be summoned 
to the White House to give a rundown on the case? Is that what 
causes you not to be able to remember ? 

Mr. Armstronc. No, what causes me not to be able to remember is 
that offhand I cannot think of any other, but on the other hand, there 
may have been and I do not want to be giving you the wrong dope 
on this. 

Mr. Lisuman. No. 

Mr. Armstrong. By a categorical answer that there weren’t any. 

Mr. Lisuman. Would you consider this a routine request to have 
counsel leave his office to go to the White House to give a rundown 
on the case? 

Mr. Armsrrone. Sure. Yes, sir; sure. I don’t buy the word run- 
down. 

Mr. Lisuman. I am using the words of another witness. 

Mr. Armstkonc. I am not using that word. 

Mr. Lisuman. Well, to report concerning—— 

Mr. ArmstronaG. Sure, yes, sir; of course it is. 

Mr. LisHM an. Do you not consider that a summons from the White 
House for the General Counsel to come there to report on a case which 
is pending in the courts is an invasion of the judicial function of the 
Commission as well as possibly of the court ? 

Mr. Arwstrone. Well, Mr. Lishman, first, there was no summons. 

Mr. Lisoman. Who told Mr. Meeker—— 

Mr. Armstrone. It was a telephone call, presumably. Second, 
was not a case pending before the C ommission. It was a case hint 
the Commission had brought in the Federal courts. 

Mr. Lisuman. It was not, therefore, in a quasi-judicial position. 
Tt was in a judicial position—— 

Mr. Armsrrone. Before the courts, and we were acting administra- 
tively as a complainant. We were the administrative representative 
of the Government of the United States. We were enforcing the law 
and that is exactly the type of thing the President is responsible to 
see to, the Constitution says. 

Mr. Lisoman. Do you think Mr. Meeker was summoned to the 
White House to find out whether or not the SEC was vigorously 
prosecuting Mr. Goldfine and his company ? 

Mr. Armstrone. He was not summoned. 

Mr. Lisuman. He was called. Let us say he was called to the 
White House. 

Mr. Armstronea. The inquiry was made of him. As I understand, 
from what I recollect, which is very little, of it, an inquiry was 
made as to what action the SEC was taking in this matter. 

Mr. Lisuman. Well, in your opinion, was that to find out whether 
there was faithful execution of the law by the SEC? 

Mr. Armstrona. I do not know whether in fact it was or not, but 
I have always assumed that any inquiry from the White House was 
predicated on that basis. 

Mr. LisomMAn. Did you have any reason to believe that the White 
House had reason to believe that the SEC was not properly enforcing 
the law against Mr. Goldfine? 

Mr. Armstronea. No, sir; certainly not. 

As far as I am concerned, I would be very proud to point out to them 
how well we did enforce the law, them or anybody else. 
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Mr. Lisuman. Frankly, I am at a loss to see how the White House 
would be interested in knowing whether or not you were faithfully 
executing the law and obtaining that information by having the Chief 
Counsel come up to discuss the case which is already in court. Why 
was this case of such unusual importance that the White House would 
do that ? 

Mr. Armsrrone. I can’t answer that question. It is none of my 
business, That is White House business, not mine, not the Com- 
mission’s. 

Mr. Lisoman. Would you believe that it might possibly be private 
interest that was being served here rather than public interest ? 

Mr. Armstrona. I have no knowledge of that, and I would certainly 
assume that with any inquiry from the White House that it is public 
business. 

Mr. Lisuman. At the time that Mr. Meeker was called to the White 
House to give this report concerning this case, it was pending before 
the Federal court in Boston; is that not correct ? 

Mr. Armsrrona. Yes, sir. I don’t regard it, sir, as the difference 
in context between an inquiry. This is a hypothetical case. I know 
of none such, but I would consider it to be perfectly appropriate for 
the White House staff to inquire of the Department of Justice as to 
the proceedings that it might be having, let’s say, in a criminal prose- 
cution or a case that is properly before the Department, let’s say, a 
land condemnation or anything like that. It is no different. All we 
are doing at the Commission is trying to carry out the statute that we 
are charged with administering, and that is an executive function. 

Mr. Lisuan. I can see the Executive function to supervise the 
faithful performance of the law where the public interest is involved, 
but I fail to see a scintilla of public interest in this particular inquiry. 

Mr. Armsrrone. That is your problem, sir, with the White House 
staff and not with the SEC. 

Mr. Lisuman. The Chief Counsel took time off from his official 
duties to go up there, and I assume he must have been going on publie 
business. 

Mr. Armstronc. Sir, the Chief Counsel going to the White House, if 
I may say so, is not taking time off from his official duties. He is in 
his official duties. 

Mr. Lisuman. How many times do you know that the Chief Counsel 
has gone to the White House—— 

Mr. Armsrrone. I don’t know. 

Mr. LisnmMan. To give a report on a pending litigating party. 

Mr. Armstronc. I have no idea, but I would assume that over the 
history of the Commission it has been quite frequent. I am talking 
about now since 1934, and the same way with Commissioners. 

Mr. Lisuman. While you were Chairman was it your policy that 
staff members should not make a report to you unless it contained a 
recommendation for Commission action ? 

Mr. Armstrona. Absolutely not. I certainly would not be in favor 
of any such administrative action as that. Goodness, no. 

Mr. Lisuman. Did you issue instructions to the staff to make re- 
ports concerning 10—K’s that were delinquent ? 

Mr. Armstrone. Well, I think what I am virtually compelled to 
say, not having heard the testimony yesterday or remembering whether 
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there were any written instructions, that the answer is no, so far 
as I can recollect, but so far as the day-to-day Commission meeting, 
consultations with the staff is concerned, they were under very definite 
instructions to bring to us all cases that were delinquent. 

Now, I was going, Mr. Lishman, to say to Mr. Moss, but I didn’t get 
a chance, what we did in respect of filings of registration statements 
under the Securities Act, the 1933 act, and there we were running into 
a situation where the 1 registration statement would be filed and delay- 
ing amendments filed every 19th day and nothing would happen, we 
told the staff to clean those out and after they had been on file for 
60 days or so to file with the registrant some notice that they would 
have to get the case out of there, withdraw it, or we would take some 
administrative proceeding against it or get it cleared, and that is 
what I mean by a question of admission, to keep the cases current. 

Mr. Lisuman. Mr. Armstrong, did you ever talk or have any cor- 
respondence with either Senator Payne or Senator Cotton concerning 
the Last Boston case? 

Mr. Armstrone. Yes, sir; I certainly did. 

Mr. Lisuman. Will you please state the substance of your com- 
munications with these Senators ? 

Mr. Armstrone. Well, my conversation with Senator Payne was 
in his office and he inquired of me as to what it was the SEC was doing 
to the East Boston Corp., and I told him that we were suing them in 
the Federal district court in Boston for their failure to file reports 
under the 1934 act from 1947 on, and we were asking the court for a 
mandatory injunction to require them to file reports, and he asked 
some questions about what these reports were, what kind of reports 
they were, the general nature of a filing under the 1934 act, and the 

matter was left that he would like to hear a little bit more detail about 
it, and I believe that either I told him to get hold of Mr. Meeker or 
I told him I would send Mr. Meeker or some other member of staff 
over to see him and advise him as to the exact allegations that were 
made in the lawsuit. Senator Payne thanked me politely and that 
was the end of that. 

Mr. Lishman. Did you have any correspondence with Senator 
Payne about this ? 

Mr. ArmstroncG. No, I do not think so, unless some turned up in 
the file. I don’t remember any written inquiries from Senator Payne. 
I also believe that I did have a conversation with Senator Cotton on 
the same subject and the same lines, although this is very much more 
hazy and if you would hi: ave as sked me this before the testimony which 
I read in the newspaper the other day that Senator Cotton had ex- 
pressed an interest, I wouldn’t have remembered it, but I am inclined 
to think that there was a similar very brief conversation by me with 
Senator Cotton in his office on the subject and with the same result, 
— is to say, my explaining to him what was in the case, what the 

‘ase was about, failure to file reports, and in process before the court 
in Boston. 

Mr. Lisuman. Did either Sen ator tell you that they thought Mr. 
Goldfine was a fine, oe able man ? 

Mr. Armstrone. I don’t remember, but I suppose they probably did. 

Mr. Lisuman. I have no further questions. 
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Mr. Armstrone. I honestly do not remember that, Mr. Lishman. 
I think maybe I better change that answer and just have it that L 
don’t remember. I just don’t remember whether they did or not. 
These are very difficult questions and a rec -ollection 1 year after I left 


, the Commission of what happened over a 4-year period, because many 

times references from Members of the Senate and House would be 

; from people with respect to whom voluntary statements would be 

made, “Well, these are fine people in my community.” Sometimes 

; nothing w ould be said and sometimes derogator y observations would 

P be made in referring the inquiry, and I think I better leave it that 

l I honestly do not remember whether Senator Payne or Senator Cotton 

said anything about Mr. Goldfine or not, because I just can’t 

S remember. 

- The CuHamman. You do not remember whether they said anything 

. about him or not ? 

5 Mr. Armstrone. Whether they said Mr. Goldfine is a fine and up- 
right citizen, or said nothing, I just don’t remember. It is a difficult 
thing to rec all, a very brief conver sation, 3 or 4 years back. 

, The Cuamman. Isiit that long? 

Mr. Armstrone. Whenever the case was, 2 or 3. 

S Mr. Lisuman. In 1956. 

5 Mr. ArmstronG. 1956, 2 years. 

n The Cuatrman. Did any other official of either the executive or the 

Ss legislative branch talk to you about it ? 

a Mr. Armstrone. Yes, sir. 

d The Cuatrrman. Do you mind stating who? 

S Mr. Armstrona. No, I would be glad to. Assistant Secretary of 

tS) the Treasury, David W. Kendall, asked me one day what was the 

it East Boston case, what was that all about, and I told him that the 
or Commission had a lawsuit going on in the Federal court in Boston, 
ff and he said “Wouldn’t you be w illing to give that information to”— 

8 I think Assistant, now Under Secret: iry of the Treasury—“Fred 

ut Scribner,” and I did, and Mr. Scribner said, “Well, this isn’t my in- 
quiry. This is something that Senator Payne is interested in.’ 

or I said, “Well, what is he calling you for? I am on the other end 

| of the telephone. Tell him to call me if he wants to find out about 

in this proceeding. We are running the Commission; you’re not,” in 

e. effect. 

m The Cuatrman. Then he did? 

re Mr. ArmstronG. I don’t remember whether Senator Payne called 

th me or whether Mr. Scribner asked me to call Senator Payne and tell 

X- him that I would be glad to furnish him the information on the state 

cl of this case or not. I just don’t remember. 

th The CHatrmMan. Anyone else ? 

It, Mr. Armsrrona. No, sir. 

he The Cuatrman. Did I understand you to say earlier that you didn’t 

rt recall when this was called to your attention when you went on the 
Commission after July 1953? 

[r. Mr. Armsrronc. Yes; that is correct. 

The Cratrman. How long after you went on the Commission before 

d. it was called to your attention? Do you remember? 


Mr. Armstrona. I can’t remember definitely by date, Mr. Chair- 
man. What I am trying to say is that this came up in connection 
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with this attempt to clear out the cases that had not been processed, 
and as Mr. Moss has now put on the record, it also came in because 
there this was a stockholder’s suit. That I had forgotten. I can’t 
fix the date in my own mind, but I can, Mr. Chairman, as I have 
testified here today, say that as soon as it was brought to our atten- 
tion we moved on it. 

The Cratrman. The reason I ask the question is the record we 
have shows that there was a member from the Boston Stock Exchange 
to the Commission about it, among other things, toward April 28, 1953, 
June 9, 1953, a memorandum to the Commission, and then on March 
17, 1954 the case was referred to the SEC General Counsel Office. 

Mr. Armstrrona. The first two memorandums that _ have just 
mentioned preceded my service on the Commission. I do not re- 
member them. 

The Cuarrman. Once it is there it is available at all times in the 
Commission, isn’t it? 

Mr. ArmstronG. Yes; that’s right. 

The Cuarrman. June 9 was just a month before you went on the 
Commission. 

Mr. Armstrong. I just have no knowledge or recollection of those 
two pieces of paper. 

The Cuatrman. In other words, it went from June 1953 and it 
wasn’t until April 1954 that the Commission authorized any in- 
junctive action. 

Mr. Armstrona. April 1954 is more nearly the time when in my best 
recollection—In other words, winter and early spring of 1954; when 
I first became aware of the existence of that case. 

The Cuatrman. You do not know why the matter wasn’t called to 
your attention then during that 9 months ¢ 

Mr. Armstrone. No, sir. 

The CuatrmMan. Even though it had been going on since 1948? 

Mr. Armsrrone. No, sir; and as I said, 1 was perfectly outraged 
when I heard this thing had been in limbo since 1947. 

The CHatrMan. These intercessions, if you can call them that or, 
say, manifestations of interest from various ones, as you have very 
appropriately testified to, and willingly and gladly 

Mr. Armstrrone. Yes, sir. 

The CHatrman. Here today were not made or interest shown until 
you were right at the crux of the matter when apparently some final 
court decision was going to be taken. 

Would that bea fair statement ? 

Mr. Armstrone. Yes, I think it is, except that—I hate to do this, 
Mr. Harris. It is just that I don’t want to adopt any characteriza- 
tion of it other than an inquiry. 

The Cuarrman. That is all right. The facts speak for themselves. 
We can call it whatever we want to. 

Mr. Armstronc. Yes, sir; that is right. 

The Cuarrman. Each one can make up his own mind or come to his 
own conclusion, but the fact remains within a short time the matter 
was settled. 

Mr. Armsrrona. Yes. That is right. 

The Cuarrman. In 1956 when this all happened. 
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Mr. Armstrong. Concluded. Wasn’t it concluded? It was over. 
The CuarrMan. Yes, it was concluded within a short time. I think 
vs final disposition of the case on the $3,000 was April 5, 1956. This 
yas the order of dismissal of the judge up there. Then of course it 
did require some time to conclude it with reference to the civil con- 
tempt matter and the appointment of a receiver, which was dismissed. 

Do you remember when you first met Mr. Adams? 

Mr. Armstrona. Governor Adams? 

The CHarrman. Yes. 

Mr. Armstrone. Gee, that’s a toughie. 

The CHarmman. If you do not recall, I do not suppose it is too 
important. 

Mr. Armstrrone. Give me a minute to think about that. What Iam 
thinking of is that I was interviewed by the President in connection 
with the possibility of his appointing me to the Securities and Ex- 
change Commission in the late spring of 1953 and for the life of me 
I can’t recollect that Governor Adams was present, and the next time 
where I might have met Governor Adams was to the best of my recol- 
lection in the spring of 1955. I think it was probably in connection 
with the possibility that I would be designated by the President to be 
Chairman. 

I think that is about it. I don’t recollect ever seeing Mr. Adams 
in the intervening time, but conceivably I may have met him at some 
official function, or something of the sort. 

The CuHatrmMan. Did the White House refer numerous inquiries to 
the Securities and Exchange Commission for reply ? 

Mr. Armstronea. Very, very few. 

The Cuarman. They did refer some ? 

Mr. Armstrong. Yes, sir; mostly on these buck slips, as I mentioned, 
but they had I think a ver y small volume of that type of business. 

The Cuarrman. I suppose Members of Congress referred inquiries 
to you, too? 

Mr. Armstrona. Yes, sir; hundreds of them, hundreds. 

The Cuarrman. Probably industry and others had i inquiries. 

Mr. Armstrona. Yes, sir. We have thousands of inquiries from 
the public which we answered, mostly on interpretation of the law, 
on how they can comply with it, questions of interpretation such as 
whether or not a proposed transaction is exempt for some reason. 

The CuairmMan. Do you consider an agency such as the Securities 
and Exchange Commission to be an arm of the Congress? 

Mr. ArmsrronG. Yes, sir; in the broad sense I do. 

The Cuarrman. Do youe onsider it to be an independent agency ? 

Mr. Armstrona. Yes, sir. 

The CuarrMan. From your experience, and certainly in view of 
what has resulted rec ently, are you in a position to indicate whether 
or not you think that the Chairman of one of these regulatory agencies 
should be appointed by the President ? 

Mr. ArmsrronG. Designated by the President ? 

The CHarrMan. Yes. 

Mr, Armstrong. Well, that of course I think was something that 
was recommended by the first Hoover C ommission, and it was in- 
corporated in the President’s Reorganization Plan 10. That was 
Reorganization Plan 10, and I for get the date, but I think it was in 
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1950, and I read it a number of times, including the President’s 
message, in connection with the transmission of Reorganization Plan 
10 to Congress, and I have operated under it for 2 years as a side 
Commissioner, for 2 years as Chairman, and I can’t see that it is 
working in any way other than perfectly satisfactorily. 

Speaking, Mr. Harris, as a former Chairman, Reorganization Plan 
10 imposes certain additional administrative functions on the Chair- 
man which make his life really very, very hard in terms of getting 
everything done that has to be done in the course of the day, and that 
is recognized in the plan as being proper centralization of the admin- 
istrative function. 

The Cuarrman. You do not deny or argue against the point that 
giving the Executive, that is, the President, the power to designate 
the Chairman does bri ing a closer relationship between the Executive 
and that agency, that is, the program that the agency will consider, 
than it would otherwise ? 

Mr. Armstrona. I don’t honestly think it makes any difference, 
Mr. Harris, because my evaluation of the history of this Commission 
is that whether Mr. Kennedy or Mr. Landis, or Mr. Justice Douglas 
were appointed by the President or elected by their peers it didn’t 
make very much difference in terms of their general rapport with 
the legislative program of the President under which the Commission 
was established in those years from 1933 to 1940, and I think it worked 
pretty well that way, but I also think it has worked pretty well under 
this reorganization plan. 

The Cuamman. How was the Chairman selected during that time? 

Mr. Armstrone. He was elected from among the members. That 
was the way the act originally provided and, as I understand it, that 
is still true in the Interstate Commerce Commission. 

The CuatrMan. Yes, that is true. 

Mr. Armstrong. I don’t think it really makes very much difference. 

The Cuarrman. Of course it is a point to be argued, but human 
nature works the same everywhere and I don’t care if it is in the 
Securities and Exchange Commission or in a committee of this Con- 
gress where we serve or wherever it might be, we can’t overlook that. 

Mr. Armstronc. Speaking as a former side Commissioner and a 
former Chairman, it certainly does not make any difference to me. I 
just can’t remember ever being affected by it one way or another, 
except that it imposed additional administrative responsibilities on me, 
being Chairman, and that would be true whether elected or appointed 
by the President. Take, for example, the matter of the legislative 
program. 'The Commission gets into a point where it wants to recom- 
mend legislation and it has to take it up to the Bureau of the Budget 
to determine conformity with the President’s program. I could argue 
in favor of the Commission’s legislative suggestion Just as well as the 
side Commissioner as I could as Chairman, argue with the staff of the 
Bureau, or with any higher authority if it ever went any higher. 

The Crairman. I think there is a lot to the point you make in that 
respect, though I have a feeling that with the Executive or anyone else, 
if this committee were to do it, which of course would be ridiculous to 
think about, or the Congress would do it, there is that natural relation- 
ship where human nature works inherently i in the individual with that 
closer tie or bind when the program is administered by you as a result 
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of the designation for that responsibility by a certain individual. We 
see it wor king in almost ev ery phase of our activity. I think you find 
it in many other things where appointments are made. I amsure that 
certain Senators were probably interested in your appointment. As 
I understand, those things generally are cleared with the Senators 
from the State—— 

Mr. Armstrong. Yes, sir. 

The Cuarrman. Where you come from. 

Mr. Armstrronec. And both. My name was placed on the floor of the 
U.S. Senate by Senator Douglas. 

The Cuatrman. Yes, and ‘T think they have to do that. That itself 
maintains a very close relationship which you can’t get away from. 
Who is going to change it? I am not going to suggest that it be 
changed, “because I like the system we live ‘under. There may be a lot 
of critic ism and there may be a lot of fault with it, but as far as I am 
concerned, I think it is a good system and our intention and purpose 
should be to strengthen it and not destroy it. 

Mr. Mack. Mr. Chairman. 

The CuHarrman. Yes. 

Mr. Mack. I did not want to interrupt, but I thought in that line 
that we should ask Mr. Armstrong if the President was willing to 
carry him on as a Commissioner. I think you served your entire 
term. 

Mr. Armstronea. No, sir. 

Mr. Mack. No, you resigned. 

Mr. ARMSTRONG. Yes, sir. 

Mr. Mack. And you were Chairman at the time you resigned, as I 
recall, 

Mr. Armstrona. Yes, sir. My term expired a couple of weeks ago. 

Mr. Mack. Did the President or Mr. Adams ask you to resign ? 

Mr. Armstronea. No, sir. In fact, Mr. Adams asked me not to 
resign. 

The CHatrMan. You inferred that this was not a promotion for you. 

Mr. Armstrona. You did, and I like it. Having been a JG, it is 
a lot of fun to be Assistant Secretary. 

Mr. Mack. I thought it was quite a promotion, a promotion even 
from being Chairman of the Securities and Exchange Commission. 

Mr. Armstrone. I think it is. Every now and again, however, Mr. 

| Mack, somebody teases me about the fact that the Chairman of the 

| SEC receives $500 more salar v than an Assistant Secretary in the Pen- 

tagon, and so this is by way of a little good-natured teasing that I have 
received. 

Mr. Mack. I just thought the record should indicate that it wasn’t a 

, promotion, if someone had asked you to resign—— 

Mr. Armstronea. Absolutely not. 

Mr. Mack. Or if the White House thought you were too inefficient 
as Chairman of the Commission. 

Mr. Armstrona. All I can say to you, sir, is that when I told Gov- 


. ernor Adams that I proposed to leave at the end of my fourth year he 
made the observation that he hoped I would finish my term, and that 

conversation was in January of 1957. That was not of course a resig- 
; nation. My formal resignation ensued later, but it was approximately 


at the time I told him I would not serve any longer; I had been there 
for 4 vears and that is enough. 
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The Carman. You wanted to get in a more interesting climate— 

Mr. Armstrone. No, sir. 

The Cuarrman. Than one quite as begrudging as you were in? 

Mr. Armsrrone. Thank you, Mr. Harris, but ‘truthfully my motive 
at the time was to go back to the private practice of law and resume 
private business, and I was invited, if I wouldn't please stay on and 
tackle the financial management of the Navy Department. It was a 

very great privilege to be invited to do that, and I have had a wonder- 
ful experience at it this first year. I can’t think of anything that has 
given me a greater satisfaction or opportunity to serve than what I 
have been doing with the Navy, and the Marine Corps, in the develop- 
ment of their financial requirements for presentation to Congress. 

The Cuatrman. We have already had our attention called to the 
fact that it is late, and it is. 

Mr. Mack. Mr. Chairman, before you adjourn, I think that the ree- 
ord reflects that Mr. Armstrong’s recollection was quite hazy the day 
that he visited in my office and he has indicated earlier that I might 
have been interested or encouraged him to take some action, which 
simply is not true, and I would want Mr. Armstrong to have the 
privilege of revising those remarks after he searches his mind, and 
perhaps is told. 

The CuarrmMan. Yes; and I understand he indicated he would like 
to revise his remarks and permission was given a moment ago that the 
record might be modified accordingly. That permission is granted. 

Mr. Armstrone. Thank you sir. 

The Cuarrman. May I on behalf of the committee thank you for 
your appearance heretoday. Iam glad to see it end on a much calmer 
note than it has been at certain times during the day, but the committee 
does have a great responsibility and this is a highly sensitive problem 
we are dealing with. We are interested in all the facts and we are 
interested in the administration of these agencies. Your appearance 
here today of course adds to this record and the committee’s consider- 
ation, for which we thank you very much. 

Mr. Armstrrone. Thank you very much, Mr. Chairman and mem- 
bers of the committee and staff, and I can’t tell you how much I appre- 
ciate the privilege of being before you. 

The Cuarrman, Let us have order now. Should the committee re- 
quire any further information from you, we shall be glad to advise 
you and we will make every effort to give you a little more notice next 
time. 

Mr. Armsrronc. These slip-ups often happen. No harm was done. 

The CHamman. We have a letter from Mr. Roger Robb and Mr. 
Samuel P. Sears in which this committee’s attention is called to the 
fact that we are having before us tomorrow as a witness Mr. John Fox. 
This letter, which has just been delivered to me a few minutes ago, 
is calling to the attention of the committee rule 11 of the Rules of the 
House of Representatives with reference to the committee receiving 
testimony in executive session under certain conditions. Our attention 
is called to the fact in this letter that the information which Mr. Bes 
might very well give the committee may tend to defame, degrade, « 
incriminate, and therefore requesting that the committee hear Mr. Fox 
in executive session. The Chair feels that a request of this kind 
should be considered by the committee in view of the fact that the 
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rules so state that the committee shall make such determination. In 
view of that, the committee will have an executive session at 10 o’clock 
in the morning in the chairman’s office over in the regular committee 
room. ‘The hearing, however, will take place in this room as soon as 
the committee can make its determination and decision on the request 
of the attorneys for Mr. Goldfine. 

Mr. Sears, { think it would be advisable for you and Mr. Robb to be 
available for any questions which the committee might have of you 
at 10 o’clock over there in the morning. 

Mr. Sears. Where will that be, Mr. Chairman ? 

The CuarrmMan. That will be in room 1334, the regular committee 
quarters over there in the back office, the chairman’s office, where such 
determination will be made and the committee will then decide whether 
or not to grant the request which you have made in your letter. 

I assume, then, for the information of everyone else, that you could 
expect us to be back here about 10:30. I know the big question you 
have in your mind is am I going to be permitted to stay. We cannot 
tell that until the committee has aid its determination. 

The committee will now adjourn. 

(Whereupon, at 6:40 p.m. the committee was recessed, to reconvene 
at 10:30 a.m. Thursday, June 26, 1958.) 
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